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SYNOPSIS 

The Writ Petition challenges the constitutional validity of the Transgender 

Persons (Protection of Rights) Amendment Act, 2026 (No. 3 of 2026) [hereinafter 

"the Impugned Amendment Act"], which received the assent of the President of 

India on the 30th day of March 2026, and was published in the Gazette of India 

Extraordinary, Part II, Section 1, bearing reference CG-DL-E-31032026-271438. 

The Impugned Amendment Act amends the Transgender Persons (Protection of 

Rights) Act, 2019 (No. 40 of 2019) [hereinafter "the Principal Act"], and in so 

doing, inflicts irreparable constitutional injury upon the fundamental rights of 

transgender persons under Articles 14, 15, 19, and 21 of the Constitution of India. 

The present Petition raises what is, in essence, the most fundamental of all 

constitutional questions: whether the State, through the instrument of legislation, 

may define who a person is, and in so doing, substitute its own biological or socio-

medical classification for the lived, autonomous, and self-perceived identity of a 

human being. The Amendment Act answers this question in the affirmative. This 

Court is called upon to answer it otherwise. 

Petitioner No. 1, one of India's most celebrated transgender activists and the very 

person whose testimony and litigation helped produce the landmark judgment in 

National Legal Services Authority v. Union of India, (2014) 5 SCC 438 

[hereinafter "NALSA"], and Petitioner No. 2, a corporate leader, UN advisor, and 

statutory member of the National Council for Transgender Persons, together file 
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this petition as a matter not merely of personal injury, but of constitutional 

fidelity. NALSA held that the right to self-identification of gender is a 

fundamental right under Article 21. The Impugned Amendment Act, by its plain 

terms, dismantles that right section by section. This Court is now called upon to 

protect what it gave. 

Petitioner No. 1 was born on 13th December 1978 in Thane, Maharashtra. From 

her earliest years, she experienced herself as female — not through any act of 

will, but through the ineradicable fact of her inner life. Her immersion in 

Bharatanatyam — which, since the Natya Shastra, has recognised the fluidity of 

gender in its Lasya and Tandava polarities — provided the first sanctuary for her 

authentic identity. In the late 1990s, she underwent the sacred 'reet' ceremony 

under her Guru, Lata, formally entering the Hijra community, whose ancient 

sacred status was systematically demolished by the British Criminal Tribes Act, 

1871, and its legacy of stigma. 

Petitioner No. 1 channelled her lived experience into transformative activism. She 

founded the DAI Welfare Society in 2002 — the first registered transgender 

organisation in South Asia — and in 2007 established the Astitva Trust, Asia's 

first dedicated transgender welfare organisation, through which over 4,652 

transgender persons have been registered across a network of 56 organisations in 

India. In 2006, she participated in the XVI International AIDS Conference in 
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Toronto, and in 2008 became the first transgender person from the Asia-Pacific 

region to address the United Nations General Assembly. 

Petitioner No. 1 was one of the original petitioners in Writ Petition (Civil) No. 

400 of 2012 before this Hon'ble Court, whose personal affidavit and testimony 

contributed directly to the NALSA judgment of 15th April 2014. She 

subsequently rose to become Acharya Mahamandaleshwar of the Kinnar Akhara, 

leading the first transgender participation in the Kumbh Mela. She is the author 

of 'Me Hijra, Me Laxmi' (Oxford University Press, 2015) and co-author of 'Red 

Lipstick: The Men in My Life' (Penguin, 2016), and recipient of the Indian of the 

Year and Rainbow Warrior awards (2017). She approaches this Hon'ble Court in 

the certain knowledge that the Constitution does not permit the legislature to do 

what Parliament has done. 

Petitioner No. 2 was born on 14th January 1981 in Mumbai into a conservative 

Catholic family, assigned male at birth. Her declaration of her gender identity to 

her family led to rejection — she was compelled to leave home and, in the years 

that followed, experienced the harrowing ordeal of begging on Mumbai's streets, 

severe depression, and multiple attempts on her own life. It was her eventual entry 

into the Hijra community that restored to her a sense of identity and belonging. 

The very guru-chela relationship that gave Petitioner No. 2 a community and a 

future is now placed in constitutional jeopardy by the Impugned Amendment 
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Act's framing of transgender identity as something one can be 'compelled' to 

assume. 

Petitioner No. 2 transformed her lived experience into institutional advocacy. She 

worked with the Humsafar Trust, one of India's leading LGBTQ+ advocacy 

organisations, and subsequently joined the United Nations Development 

Programme (UNDP), contributing to HIV/AIDS policy and LGBTQ+ inclusion 

work at the UNDP India office and the UNDP Regional Hub in Bangkok. Her 

international work brought a global human rights lens to the lived realities of 

transgender persons in South Asia. On 14th January 2016, she entered into a civil 

union with her partner in Cape Town, South Africa — a union that received full 

legal recognition there but remains unrecognised in India, a gap this Court is 

called upon to address. On 17th December 2017, she underwent gender 

reassignment surgery; her gender was subsequently updated to 'female' in her 

Aadhaar card and passport. 

Today, Petitioner No. 2 serves as Director (Inclusion & Diversity) at KPMG 

India, where she leads diversity and inclusion initiatives for one of India's largest 

professional services organisations. She serves as a Member of the National 

Council for Transgender Persons (Western Region) — the statutory body 

constituted under Section 16 of the Principal Act — and leads the LGBTIA+ sub-

committee of the FICCI Diversity Committee. In 2021, she filed Writ Petition 

(Civil) [WP(C)] 2021 before the Delhi High Court in Zainab J. Patel v. Union of 
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India, seeking recognition of her civil union under Indian law. The Impugned 

Amendment Act, which dismantles the legal framework of transgender rights that 

she has laboured for decades to build, directly threatens her dignity, her statutory 

functions, and her ongoing constitutional litigation. 

In NALSA v. Union of India, (2014) 5 SCC 438, this Hon'ble Court, speaking 

through Justices K.S. Radhakrishnan and A.K. Sikri, delivered a judgment of 

transformative constitutional importance. The Court held, inter alia, that: (i) 

transgender persons have a fundamental right to be recognised as a third gender 

distinct from male or female; (ii) the right to self-determination of gender identity 

is a fundamental right under Article 21, flowing from the twin imperatives of 

personal autonomy and the right to live with dignity; (iii) discrimination against 

transgender persons on the ground of gender identity is prohibited under Articles 

14, 15, and 16; (iv) transgender persons are to be treated as socially and 

educationally backward classes entitled to reservation in educational institutions 

and public appointments under Articles 15(4) and 16(4); and (v) the State is 

directed to take positive measures to address the social stigma and disadvantage 

faced by the transgender community. 

The Court in NALSA explicitly and unequivocally repudiated the requirement of 

surgical intervention as a condition for legal gender recognition. It held, at 

paragraph 76, that "requiring surgery as a prerequisite for changing one's legal 

gender is a violation of the right to privacy and dignity." It further held that each 
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person's self-identification of their gender must be accepted as the foundation of 

their legal gender identity, without the state imposing medical, psychiatric, or 

bureaucratic gatekeeping. 

Against this backdrop, Parliament enacted the Transgender Persons (Protection 

of Rights) Act, 2019, which came into force on 10th January 2020. The Principal 

Act, in its original form, contained several provisions that partially complied with 

NALSA. The original Section 2(k) defined "transgender person" broadly as "a 

person whose gender does not match with the gender assigned to that person at 

birth" — a definition that captured the essence of gender non-conformity and 

embodied the self-identification principle. Section 4(2) expressly provided that 

"a person recognised as transgender under sub-section (1) shall have a right to 

self-perceived gender identity" — a direct codification of the NALSA mandate. 

Section 6 provided for the District Magistrate to issue a certificate of identity, and 

Section 7 provided that a post-surgery application for a revised certificate was 

permissive ("may" make an application), not mandatory. 

Even the Principal Act, however, was widely criticised by the transgender 

community and legal scholars for several shortcomings: the continued role of the 

District Magistrate (a government official) in issuing identity certificates; the 

absence of the reservation directions from NALSA; the failure to address 

marriage, adoption, and intestate succession rights; the cap of two years on the 

punishment for offences including sexual abuse; and the absence of any 
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independent commission with quasi-judicial powers. These criticisms 

notwithstanding, the Principal Act, particularly through Sections 2(k) and 4(2), 

preserved the foundational principle of self-identification that NALSA had 

established. The Impugned Amendment Act now eviscerates even this. 

The most profound constitutional injury wrought by the Impugned Amendment 

Act is the wholesale substitution of the definition of "transgender person" in 

Section 2(k) of the Principal Act. The original definition — which identified a 

transgender person as "a person whose gender does not match with the gender 

assigned to that person at birth" — was, by any measure, a faithful reflection of 

the NALSA principle: identity is determined by the person, not by biology, birth 

assignment, or state verification. 

The new Section 2(k) as substituted by the Impugned Amendment Act is entirely 

different in character, tone, and constitutional effect. It now defines "transgender 

person" to mean: 

"(i) a person having such socio-cultural identities as kinner, hijra, aravani 

and jogta, or eunuch, or a person with intersex variations specified below or a 

person who, at birth, has a congenital variation in one or more of the following 

sex characteristics as compared to male or female development — (a) primary 

sexual characteristics; (b) external genitalia; (c) chromosomal patterns; (d) 

gonadal development; (e) endogenous hormone production or response, or such 

other medical conditions; or 
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(ii) any person or child who has been, by force, allurement, inducement, 

deceit or undue influence, either with or without consent, compelled to assume, 

adopt, or outwardly present a transgender identity, by mutilation, emasculation, 

castration, amputation, or any surgical, chemical, or hormonal procedure or 

otherwise: 

Provided that it shall not include, nor shall ever have been so included, 

persons with different sexual orientations and self-perceived sexual identities." 

This redefinition causes constitutional harm on multiple, distinct, and cumulative 

grounds. First, the original formulation located transgender identity in the 

subjective experience of the person — the mismatch between one's inner gender 

and the gender assigned at birth — which is precisely how contemporary 

medicine, psychology, and international human rights law understand 

transgender identity. The new formulation removes this self-identification basis 

entirely and replaces it with a list of objective, biologically verifiable conditions. 

Category (i) now requires either membership in specified socio-cultural groups 

(kinner, hijra, aravani, jogta, eunuch) or a medically diagnosable congenital 

variation in sex characteristics. A transwoman who does not belong to any of 

these socio-cultural groups and who does not have a medically diagnosable 

congenital variation would simply not qualify as a "transgender person" under 

this definition. She is erased. 
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Second, and even more alarmingly, Category (ii) of the new definition defines a 

subset of "transgender persons" as those who have been "compelled" to assume a 

transgender identity by procedures including "mutilation, emasculation, 

castration, amputation." This category does not describe transgender identity at 

all — it describes the victims of trafficking, forced surgery, and gender-based 

violence. By including these victims within the definition of "transgender 

person," the legislature has conflated two entirely distinct groups: on the one 

hand, persons who authentically identify as transgender; and on the other, persons 

who have been subjected to coercive medical procedures against their will. This 

conflation is not merely imprecise — it is deeply stigmatizing. It implicitly frames 

transgender identity as something done to a person by force or fraud, rather than 

something a person authentically is. 

Third, the Proviso is perhaps the most constitutionally destructive provision of 

the entire Amendment Act. It states that the definition "shall not include, nor shall 

ever have been so included, persons with different sexual orientations and self-

perceived sexual identities." The phrase "self-perceived sexual identities" is so 

broad and so vague that it would exclude precisely the category of persons who 

were at the heart of NALSA: those who self-identify as transgender on the basis 

of their own perception of their gender. NALSA explicitly held that self-

perceived gender identity is a fundamental right. The Proviso explicitly excludes 

those with "self-perceived" identities. This is not a peripheral conflict — it is a 
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head-on collision between parliamentary legislation and a binding constitutional 

judgment of this Hon'ble Court. 

The Proviso's retroactive dimension — "nor shall ever have been so included" — 

deserves special opprobrium. By declaring that self-perceived identities have 

never been included in the definition, Parliament purports to retrospectively 

narrow the scope of the Act back to its commencement in January 2020, 

potentially stripping persons who obtained certificates under the original Section 

2(k) definition of their legal recognition. This is both arbitrary under Article 14 

and contrary to the rule of law. 

Section 3 of the Impugned Amendment Act simply omits sub-section (2) of 

Section 4 of the Principal Act. That sub-section read: "A person recognised as 

transgender under sub-section (1) shall have a right to self-perceived gender 

identity." It was the most explicit statutory recognition of the NALSA principle. 

It is now gone. Parliament has, by the stroke of a legislative pen, repealed the 

statutory right that this Court held to be a fundamental right under Article 21. The 

impugned deletion does not even require elaborate constitutional analysis to 

expose its unconstitutionality: a provision that directly codifies a right declared 

fundamental by this Court cannot be omitted by ordinary legislation without 

violating Article 21 and the doctrine of non-retrogression of fundamental rights. 

Section 4 of the Impugned Amendment Act amends Section 6(1) of the Principal 

Act to require that the District Magistrate shall now issue a certificate of identity 
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as a transgender person only "after examining the recommendation of the 

authority and, if he considers either necessary or desirable, after taking the 

assistance of other medical experts." The "authority" is defined by the newly 

inserted Section 2(aa) as "a medical board, headed by a Chief Medical Officer or 

a Deputy Chief Medical Officer." 

This amendment re-introduces precisely the medical gatekeeping that NALSA 

proscribed. The Court in NALSA held at paragraph 76 that requiring medical 

certification as a condition for legal gender recognition violates the rights of 

transgender persons. The Court's direction, at paragraph 129(2), was that the State 

should legally recognise transgender persons' self-identification of their gender 

and issue identity documents accordingly. The amendment now interposes a 

medical board between a transgender person's application and the District 

Magistrate's decision. Before a person can receive even a certificate that identifies 

them as transgender — not as male or not as female, but merely as transgender 

— they must obtain a favourable recommendation from a government-appointed 

medical body. This is a regression of the most direct and egregious kind. 

Section 5 of the Impugned Amendment Act makes three significant changes to 

Section 7 of the Principal Act. First, sub-section (1) of Section 7, which originally 

provided that a transgender person who undergoes surgery to change gender "may 

make an application" for a revised certificate, has been amended to read "shall" 

make such an application. The transformation of a permissive right into a 
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mandatory obligation is constitutionally significant. A person who undergoes 

gender-affirming surgery should retain the freedom to choose whether to seek a 

legal revision of their certificate. Compelling them to apply — and, by extension, 

compelling the reporting and registration of their surgery — converts a welfare 

provision into a coercive compliance mechanism. 

Second, the newly inserted Section 7(1A) requires that "[t]he medical institution 

in which the person who has undergone surgery to change gender, either as male 

or female, shall furnish the details of such person to the concerned District 

Magistrate and the authority in such form and manner as may be prescribed." This 

provision creates a mandatory reporting regime: every hospital or surgical centre 

that performs gender-affirming surgery must report the patient's details to the 

government. This is nothing less than a medical surveillance regime, creating a 

state-maintained database of transgender persons who have undergone surgery, 

without the patient's consent, without independent oversight, and without any 

provision for data protection. It directly violates the right to privacy and medical 

confidentiality recognised as a fundamental right in K.S. Puttaswamy v. Union of 

India, (2017) 10 SCC 1, and the right to bodily autonomy under Article 21. 

Third, Section 5(d) of the Impugned Amendment Act omits sub-section (3) and 

the proviso to Section 7 of the Principal Act. That sub-section guaranteed that a 

transgender person who obtained a revised certificate indicating change of gender 

would still "be entitled to change the first name in the birth certificate and all 
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other official documents" and, critically, the Proviso ensured that such a change 

"shall not affect the rights and entitlements of such person under this Act." The 

deletion of this Proviso is constitutionally alarming: it leaves open the question 

whether a transgender person who obtains a male or female certificate thereby 

forfeits the anti-discrimination protections and welfare entitlements available 

under the Act as a transgender person. This uncertainty is itself a violation of the 

principle of constitutional clarity and could be used to deny rights to persons who 

seek legal gender change. 

Section 7 of the Impugned Amendment Act completely substitutes a new Section 

18 in place of the original. The new Section 18 contains eight clauses. Sub-clauses 

(a) to (d) retain the offences from the original Section 18 — forced labour, denial 

of access to public places, forcible displacement, and 

physical/sexual/emotional/economic abuse — with the same maximum sentence 

of two years. Sub-clauses (e) through (h) introduce four entirely new offences 

targeting the kidnapping of persons and compelling them, through surgery or by 

coercion, to assume a transgender identity. 

While the stated intention of the new Sections 18(e) through 18(h) is to combat 

trafficking and forced mutilation of persons — a legitimate and important 

legislative aim — the manner in which these provisions are drafted creates 

profound constitutional difficulties. Sections 18(e) and 18(f) penalise kidnapping 

an adult or a child and causing grievous hurt "with the intent of, or in the course 
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of, compelling such person to assume, adopt, or outwardly present a transgender 

identity." Sections 18(g) and 18(h) penalise compelling any person to "dress, 

present, or conduct themselves outwardly as a transgender person" and then 

employing them in begging, servitude, or bonded labour. 

The constitutional problem with this drafting is that it treats the assumption of a 

transgender identity — the act of dressing, presenting, or conducting oneself as a 

transgender person — as the harm, rather than the coercion. The legislature has 

made "outwardly present[ing] a transgender identity" the object of a crime, which 

inevitably stigmatises transgender presentation itself. Sections 18(g) and 18(h) in 

particular make criminal the combination of (i) compelling transgender 

presentation and (ii) exploiting the person in begging or servitude. The offence 

could have been drafted to target coercion and exploitation alone. Instead, it 

anchors the offence to transgender presentation as though that presentation is 

inherently associated with harm. Read alongside the new definition in Section 

2(k)(ii), which includes within the definition of "transgender person" those who 

have been "compelled" to present as transgender, these provisions collectively 

construct a legislative narrative in which transgender identity is primarily 

understood as a condition imposed by criminals upon victims — not as an 

authentic human identity freely chosen. 

Furthermore, the retention in Section 18(a)-(d) of a maximum sentence of only 

two years for offences including sexual abuse and physical harm to transgender 

O



persons — while the anti-trafficking provisions in Section 18(e)-(h) carry 

sentences ranging from ten years to life imprisonment — creates a troubling 

hierarchy that treats the protection of transgender persons from direct violence 

and abuse as less important than the prosecution of trafficking. A transgender 

person who is sexually abused by a private individual enjoys protection under 

Section 18(d) carrying a maximum of two years; the same person, if kidnapped 

and forcibly subjected to a surgical procedure, triggers Section 18(e) carrying a 

minimum of ten years. While the latter is undeniably a more grievous offence, 

the failure to enhance the punishment for direct abuse, sexual abuse in particular, 

reflects a continuing devaluation of the bodily integrity of transgender persons. 

The constitutional challenge mounted in this Petition draws strength not merely 

from the text of the Indian Constitution but from a substantial and settled body of 

international human rights law and comparative constitutional jurisprudence. 

India is a signatory to the Universal Declaration of Human Rights, 1948, the 

International Covenant on Civil and Political Rights, 1966 (ICCPR), and the 

International Covenant on Economic, Social and Cultural Rights, 1966 

(ICESCR). Article 51 of the Constitution obliges the State to foster respect for 

international law and treaty obligations. The Preamble to the Constitution, with 

its aspirations toward justice, liberty, equality, and fraternity, must be interpreted 

in light of these international obligations. 

P



The Yogyakarta Principles, adopted in 2006 by a distinguished group of 

international jurists and human rights experts meeting at Yogyakarta, Indonesia, 

represent the authoritative statement of how existing international human rights 

norms apply to questions of sexual orientation and gender identity. Principle 3 of 

the Yogyakarta Principles is directly on point: "Each person's self-defined sexual 

orientation and gender identity is integral to their personality and is one of the 

most basic aspects of self-determination, dignity and freedom. No one shall be 

forced to undergo medical procedures, including sex reassignment surgery, 

sterilisation or hormonal therapy, as a requirement for legal recognition of their 

gender identity." The Yogyakarta Principles Plus 10, adopted in 2017, added 

Principle 31, which reaffirms the right to legal recognition free from abusive 

requirements. The Impugned Amendment Act, by requiring a medical board's 

recommendation for even the first step of legal recognition, violates Yogyakarta 

Principle 3 directly. 

The European Court of Human Rights has produced a rich jurisprudence on legal 

gender recognition. In Goodwin v. United Kingdom, Application No. 28957/95, 

judgment of 11th July 2002, the Grand Chamber held that the failure to grant 

legal recognition to a transsexual person's post-operative gender constituted a 

violation of Articles 8 and 12 of the European Convention on Human Rights 

(right to respect for private life and right to marry). The Court observed that the 

stigma experienced by a person whose legal documentation does not reflect their 

Q



gender identity constitutes a continuing violation of their dignity and private life. 

In Y.Y. v. Turkey, Application No. 14793/08, judgment of 10th March 2015, the 

Court held that requiring a person to demonstrate "permanent infertility" as a 

condition for legal gender recognition violated Article 8 — a ruling directly 

applicable to the requirement of surgical intervention that the Impugned 

Amendment Act's Section 7(1) now makes mandatory. Most instructively, in 

A.P., Garçon and Nicot v. France, Applications Nos. 79885/12, 52471/13 and 

52596/13, judgment of 6th April 2017, the Grand Chamber held that requiring 

sterilisation, surgical or hormonal procedures as conditions for legal gender 

recognition violates Article 8 of the ECHR. The mandatory surgical intervention 

requirement implicit in the amended Section 7(1) of the Principal Act runs afoul 

of this unequivocal international standard. 

At the domestic comparative level, several jurisdictions have adopted models of 

legal gender recognition that reflect the self-identification principle, representing 

the global trajectory toward greater dignity and autonomy. The Argentine Gender 

Identity Law (Ley 26.743 of 2012) was among the first in the world to permit 

legal gender recognition entirely on the basis of self-declaration, without any 

requirement of medical certification, surgery, or psychiatric diagnosis. A person 

wishing to change their legal gender marker in Argentina need only submit a 

written application; no doctor, judge, or administrator may obstruct this process. 

The Maltese Gender Identity, Gender Expression and Sex Characteristics Act 
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(Act XI of 2015) similarly entrenches self-determination as the sole criterion for 

legal gender recognition, going further than Argentina by additionally prohibiting 

non-consensual surgical interventions on intersex children. Pakistan's 

Transgender Persons (Protection of Rights) Act, 2018 — a direct neighbour of 

India on the sub-continent — provides for self-perceived gender identity as the 

basis for legal recognition, without any medical gatekeeping requirement. The 

bitter irony is that the Impugned Amendment Act has, in a single stroke, moved 

India further from the standard represented by its own South Asian neighbour 

than from the progressive European or South American models. 

The World Health Organization's International Classification of Diseases, 11th 

Revision (ICD-11), effective 1st January 2022, reclassified "gender 

incongruence" from the chapter on "Mental and behavioural disorders" to the new 

chapter on "Conditions related to sexual health." This reclassification was 

explicitly driven by the recognition that gender non-conformity is not a 

pathology. The UN Special Rapporteur on Torture, in Report A/HRC/22/53 

(2013), found that forced or coerced medical interventions — including surgeries 

imposed on intersex persons and psychiatric treatments imposed on LGBTQ 

persons — may constitute torture or cruel, inhuman, or degrading treatment under 

the Convention Against Torture and the ICCPR. The Impugned Amendment 

Act's requirement of a medical board recommendation before even the issuance 
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of a transgender identity certificate runs counter to the global consensus that 

gender identity is not a medical condition requiring clinical verification. 

The Impugned Amendment Act is challenged on the following principal grounds, 

which are elaborated in the body of the Writ Petition: 

(i) The substituted Section 2(k) of the Principal Act, by replacing the self-

identification-based definition with a biologized and medically conditioned 

classification, violates the right to identity and dignity under Article 21 and the 

principle of equality under Article 14, and directly overrides the constitutional 

holding in NALSA. 

(ii) Category (ii) of the new Section 2(k), by including within the definition of 

transgender persons those who have been coerced into transgender identity by 

mutilation or surgical procedures, conflates victims of trafficking with persons of 

authentic transgender identity, creating a stigmatizing and arbitrary classification 

violative of Article 14. 

(iii) The Proviso to Section 2(k), by expressly excluding "persons with... self-

perceived sexual identities," directly repudiates the constitutional right to self-

perceived gender identity affirmed in NALSA, violating Article 21, and its 

retroactive operation violates the rule of law and Article 14. 
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(iv) The deletion of Section 4(2) of the Principal Act, which expressly provided 

the right to self-perceived gender identity, amounts to legislative abrogation of a 

fundamental right declared by this Court, violating Articles 21 and 14. 

(v) The mandatory medical board recommendation requirement in the amended 

Section 6(1), read with the new definition of "authority" in Section 2(aa), re-

introduces the very medical gatekeeping that NALSA held to be unconstitutional, 

violating Article 21. 

(vi) The amendment of Section 7(1) from "may" to "shall" converts a permissive 

right into a mandatory obligation for persons who have undergone gender-

affirming surgery, violating Article 21. 

(vii) The new Section 7(1A), which mandates medical institutions to report 

transgender surgery patients to government authorities without consent, violates 

the fundamental right to privacy under Article 21 as declared in K.S. Puttaswamy 

v. Union of India, (2017) 10 SCC 1. 

(viii) The omission of Section 7(3) and its protective Proviso, which had 

guaranteed that a change in gender certificate would not affect the rights and 

entitlements of transgender persons under the Act, creates a vacuum of protection 

violative of Articles 14 and 21. 

(ix) The language of the new Section 18(e)-(h), by framing transgender identity 

as the object of criminal harm rather than targeting coercion and exploitation 
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alone, stigmatizes transgender identity and violates the dignity component of 

Article 21. 

(x) The failure to increase the maximum punishment for offences under Section 

18(a)-(d), including sexual and physical abuse, while introducing long sentences 

only for anti-trafficking offences, reflects a legislative hierarchy that continues to 

undervalue the bodily integrity of transgender persons, violating Articles 14 and 

21. 

(xi) The continued failure to implement the reservation directions in NALSA 

(paragraph 126-129) for transgender persons as socially and educationally 

backward classes under Articles 15(4) and 16(4), neither in the Principal Act nor 

in the Amendment Act, constitutes a continuing constitutional default. 

(xii) The Amendment Act, taken as a whole, fails the proportionality test 

applicable to restrictions on fundamental rights under Articles 14 and 21, and 

constitutes manifestly arbitrary legislation under the standard in Shayara Bano v. 

Union of India, (2017) 9 SCC 1. 
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LIST OF DATES AND EVENTS 

Date Particulars 
1871 The Criminal Tribes Act, 1871, enacted by the British colonial 

government, criminalises certain communities including the Hijra 

community, destroying their centuries-old social standing and 

exposing them to systematic persecution by the colonial state. 

10.12.1948 The United Nations General Assembly adopts the Universal 

Declaration of Human Rights. Article 1 affirms that all human beings 

are born free and equal in dignity and rights. Article 12 prohibits 

arbitrary interference with privacy and reputation. These 

foundational rights, affirmed by India as a member of the United 

Nations, undergird the constitutional challenge advanced in the 

present petition. 

1952 The Criminal Tribes Act is repealed. However, the stigma and 

marginalisation of the transgender community entrenched by 

colonial legislation continues unabated. Transgender persons remain 

excluded from education, employment, and civic life. 

15.04.2014 This Hon'ble Court delivers the landmark judgment in National 

Legal Services Authority v. Union of India, (2014) 5 SCC 438. The 

Court recognises (i) the right to self-identification of gender as a 

fundamental right under Article 21; (ii) legal recognition of the third 

gender; (iii) non-discrimination under Articles 14, 15, and 16; and 

(iv) reservation in education and public employment for transgender 

persons under Articles 15(4) and 16(4). Petitioner No. 1 was one of 

the original petitioners in this matter. 
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24.04.2015 The Rajya Sabha passes the Transgender Persons (Protection of 

Rights) Bill, 2015, introduced as a Private Member's Bill by Shri 

Tiruchi Siva (Member of Parliament, Rajya Sabha). This is the first 

occasion on which Parliament affirmatively legislates in favour of a 

comprehensive transgender rights framework, and demonstrates 

significant cross-party consensus in the Upper House in favour of the 

self-identification principle. 

14.01.2016 Petitioner No. 2 enters into a civil union with her partner in Cape 

Town, South Africa. The union receives full legal recognition under 

South African law. This civil union, contracted by a person whose 

identity is female and who is a citizen of India, remains unrecognised 

under Indian law — a constitutional lacuna this Court is called upon 

to remedy. 

2016–2017 The Transgender Persons (Protection of Rights) Bill, 2016 is 

introduced in the Lok Sabha. It is referred to the Standing Committee 

on Social Justice and Empowerment, which submits its 43rd Report 

recommending extensive amendments, including acceptance of the 

self-identification principle and removal of medical screening 

requirements. The Government does not fully accept these 

recommendations. 

17.12.2017 Petitioner No. 2 undergoes gender reassignment surgery. Following 

the surgery, her gender is updated to 'female' in her Aadhaar card and 

her passport, in accordance with the procedure then available under 

the Principal Act. She is thus a person fully recognised as female by 

the Indian State — and yet the Impugned Amendment Act, by 

mandating reporting of surgical details to government authorities 
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under the new Section 7(1A), would have exposed her medical 

records to state surveillance without consent. 

2014–2019 Civil society, transgender organisations, and legal experts submit 

multiple representations to the Ministry of Social Justice and 

Empowerment for a comprehensive Transgender Persons Protection 

Bill in compliance with the NALSA directions. Parliament receives 

and considers several successive versions of the Bill (2014, 2015, 

2016). 

05.08.2019 The Transgender Persons (Protection of Rights) Bill, 2019 is passed 

by the Lok Sabha. 

26.11.2019 The Transgender Persons (Protection of Rights) Bill, 2019 is passed 

by the Rajya Sabha. 

05.12.2019 The Transgender Persons (Protection of Rights) Act, 2019 (Act No. 

40 of 2019) receives the assent of the President of India and is 

published in the Gazette of India. The Principal Act, inter alia, 

defines "transgender person" as a person "whose gender does not 

match with the gender assigned to that person at birth" [Section 2(k)] 

and confers the right to self-perceived gender identity [Section 4(2)]. 

10.01.2020 The Transgender Persons (Protection of Rights) Act, 2019 comes 

into force, vide notification No. S.O. 135(E), dated 10th January 

2020, published in the Gazette of India Extraordinary, Part II, sec. 

2(ii). 

2020–2025 Transgender organisations across India, including the Astitva Trust 

founded by the Petitioner, document ongoing barriers in 

implementation of the Principal Act: lack of accessible District 

Magistrate processes, continued medical gatekeeping in practice, 

absence of reservations in education and employment, and persistent 
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police harassment. Multiple representations are made to the Ministry 

of Social Justice and Empowerment. 

2025 Parliament introduces the Transgender Persons (Protection of 

Rights) Amendment Bill, 2026, 2026. Civil society groups, 

transgender rights organisations, the Petitioner, and legal experts 

immediately flag that the proposed amendments are regressive, 

particularly the substitution of the definition in Section 2(k), the 

proposed deletion of Section 4(2), and the introduction of medical 

board requirements. 

2025–2026 The Transgender Persons (Protection of Rights) Amendment Bill, 

2026, 2026 is introduced and debated in both Houses of Parliament. 

The Petitioner and other transgender activists, legal scholars, and 

civil society organisations submit detailed representations opposing 

the Bill and calling for its withdrawal or substantial amendment. 

These representations are not addressed. 

30.03.2026 The Transgender Persons (Protection of Rights) Amendment Act, 

2026 (No. 3 of 2026) receives the assent of the President of India on 

30th March 2026. It is published in the Gazette of India 

Extraordinary, Part II, Section 1, dated 30th March 2026/Chaitra 9, 

1948 (Saka), bearing reference No. 8 and Gazette reference CG-DL-

E-31032026-271438. The Amendment Act has not yet been notified 

to come into force, but its assent creates immediate legal uncertainty 

and chilling effect on the rights of transgender persons. 

02.04.2026 The Petitioners, having exhausted all available means of 

representation and having no alternative efficacious remedy, file the 

present Writ Petition under Article 32 of the Constitution of India 
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before this Hon'ble Court, seeking declaration of unconstitutionality 

and interim stay of the Impugned Amendment Act. 
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

 
IN THE MATTER OF: 

1. Laxmi Narayan Tripathi 
D/o Late Shri Chandradev Tripathi 

Transgender Woman, Hijra Guru, 

Acharya Mahamandaleshwar, Kinnar Akhara, 

Founder, Astitva Trust, 

R/o 303, Poonam Apartment, Pokharan road No. 1, 

Sahak Nagar, Shastri Nagar, Thane, Maharashtra 

 

2. Zainab Javid Patel 
C/O Sebastion Noronha 

Transgender Woman, 

Director (Inclusion & Diversity), KPMG India, 

Member, National Council for Transgender Persons (Western Region), 

R/o 1/40, Iqbal Manzil (Wahid House), 

Dr. Ambedkar Road, Parel, Mumbai, Maharashtra 

            …PETITIONER(S) 

VERSUS 

1. Union of India 

Through the Secretary, 

Ministry of Social Justice and Empowerment, 

Government of India, Shastri Bhawan, 

Dr. Rajendra Prasad Road, New Delhi - 110001 
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2. Ministry of Law and Justice 

Through the Secretary, 

Government of India, Shastri Bhawan, 

Dr. Rajendra Prasad Road, New Delhi - 110001 

...RESPONDENT(S) 

WRIT PETITION UNDER ARTICLE 32 OF THE CONSTITUTION OF 

INDIA CHALLENGING THE CONSTITUTIONAL VALIDITY OF THE 
TRANSGENDER PERSONS (PROTECTION OF RIGHTS) 

AMENDMENT ACT, 2026 (NO. 3 OF 2026)  

TO, 

THE HON’BLE CHIEF JUSTICE OF INDIA AND HIS COMPANION  

JUSTICES OF THE HON’BLE SUPREME COURT OF INDIA  

THE HUMBLE PETITION OF  

THE PETITIONERS ABOVE NAMED 

MOST RESPECTFULLY SHOWETH: 

1. Petitioner No. 1 is a transgender woman, Hijra Guru, Acharya 

Mahamandaleshwar of the Kinnar Akhara, Bharatanatyam dancer, author, 

social activist, and Founder of the Astitva Trust. Petitioner No. 2 is a 

transgender woman, Director (Inclusion & Diversity) at KPMG India, and a 

Member of the National Council for Transgender Persons (Western Region) 

constituted under the Principal Act. Both Petitioners file the present Writ 

Petition under Article 32 of the Constitution of India challenging the 

constitutional validity of the Transgender Persons (Protection of Rights) 

Amendment Act, 2026 (No. 3 of 2026) [hereinafter "the Impugned 

Amendment Act"]. The Impugned Amendment Act amends the Transgender 
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Persons (Protection of Rights) Act, 2019 [hereinafter "the Principal Act"]. The 

Impugned Amendment Act received Presidential Assent on 30th March 2026 

and was published in the Gazette of India Extraordinary, Part II, Section 1, 

CG-DL-E-31032026-271438. The Amendment Act is violative of and 

repugnant to Articles 14, 15, 19, and 21 of the Constitution of India, and is 

contrary to the binding constitutional directions of this Hon'ble Court in 

National Legal Services Authority v. Union of India, (2014) 5 SCC 438 

[hereinafter "NALSA"]. 

2. The Petitioners do not dispute the legislative competence of Parliament to 

amend the Transgender Persons (Protection of Rights) Act, 2019. What is 

challenged is the substance, content, and constitutional effect of the Impugned 

Amendment Act, which: (i) replaces the self-identification-based definition of 

"transgender person" in Section 2(k) of the Principal Act with a biologized, 

medicalized, and stigmatizing definition; (ii) deletes Section 4(2) of the 

Principal Act, which expressly provided the right to self-perceived gender 

identity; (iii) requires a medical board recommendation as a condition 

precedent to the issuance of an identity certificate; (iv) creates a mandatory 

medical surveillance regime requiring medical institutions to report 

transgender surgery patients to government authorities without patient 

consent; and (v) frames transgender identity in the penal provisions as 

something criminally inflicted on victims, rather than as an authentic human 

identity. These amendments, individually and collectively, constitute an 

unconstitutional regression from the rights declared by this Court in NALSA. 

3. The Petitioners' locus standi to maintain this Petition is beyond question on 

multiple independent bases: 

a) Petitioner No. 1, born on 13th December 1978 in Thane, Maharashtra, 

is a transgender woman who has identified as female since childhood. 
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She was initiated into the Hijra community through the sacred 'reet' 

ceremony under her Guru, Lata, and has risen to become Acharya 

Mahamandaleshwar of the Kinnar Akhara, leading the transgender 

community's historic participation in the Kumbh Mela. Every provision 

of the Impugned Amendment Act directly affects her life, identity, and 

dignity. 

b) Petitioner No. 1 was one of the original petitioners in Writ Petition 

(Civil) No. 400 of 2012, which resulted in the NALSA judgment of 15th 

April 2014. Her personal testimony and legal arguments were 

instrumental in securing the rights recognised therein. She has a direct, 

personal, and subsisting interest in ensuring that the constitutional rights 

declared by this Court in NALSA are not nullified by legislative action. 

c) Petitioner No. 1 is the Founder and Director of the Astitva Trust, Asia's 

first dedicated transgender welfare organisation, registered since 2007, 

through which over 4,652 transgender persons have been registered and 

which networks with 56 organisations across India. She also served as 

President of the DAI Welfare Society, the first registered transgender 

organisation in South Asia, since 2002. She brings this Petition not 

merely on her personal behalf but as a representative of the transgender 

community of India. 

d) Petitioner No. 1 became the first transgender person from Asia-Pacific 

to address the United Nations in 2008 and has participated in 

international conferences on gender identity and human rights across 

five continents. She is the author of 'Me Hijra, Me Laxmi' (Oxford 

University Press, 2015) and co-author of 'Red Lipstick: The Men in My 

Life' (Penguin, 2016). 
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e) Petitioner No. 2, born on 14th January 1981 in Mumbai, is a transgender 

woman whose gender is legally recognised as female in her Aadhaar 

card and passport, following her gender reassignment surgery on 17th 

December 2017. She is a Member of the National Council for 

Transgender Persons (Western Region), the statutory body constituted 

under Section 16 of the Principal Act. She has filed Writ Petition (Civil) 

[WP(C)] 2021 before the Delhi High Court in Zainab J. Patel v. Union 

of India, seeking recognition of her civil union under Indian law, which 

is pending. The Impugned Amendment Act, by amending Section 

16(2)(f) and by framing transgender identity in terms wholly adverse to 

persons like Petitioner No. 2, directly prejudices her legal status, her 

statutory functions, and her ongoing constitutional litigation. 

f) Under the liberal test of locus standi established by this Hon'ble Court 

in S.P. Gupta v. Union of India, AIR 1982 SC 149, and Bandhua Mukti 

Morcha v. Union of India, AIR 1984 SC 802, both Petitioners have 

unimpeachable standing — individually as persons directly aggrieved 

and collectively as representatives of a highly vulnerable and 

marginalised community. 

BRIEF FACTS AND BACKGROUND 

4. That the Transgender persons, including the Hijra community, have been an 

integral part of Indian civilisation for millennia, with references in the 

Mahabharata, Ramayana, Kama Sutra, and Arthashastra. The Hijra 

community enjoyed sacred status in Mughal courts. Colonial legislation, 

particularly the Criminal Tribes Act, 1871, systematically destroyed this 

social standing by criminalising the entire community. 

5. That this Hon'ble Court in NALSA v. Union of India, (2014) 5 SCC 438, 

delivered a landmark judgment recognising: (i) the right to self-identification 
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of gender under Article 21; (ii) legal recognition of the third gender; (iii) non-

discrimination under Articles 14, 15, and 16; (iv) reservation in education and 

employment as socially and educationally backward classes (paragraphs 126-

129). A true and correct copy of the Judgment of this Hon'ble Court in NALSA 

v. Union of India, (2014) 5 SCC 438 dated 15.04.2014 is annexed herewith 

and marked as ANNEXURE P-1 (From Pages _____ to _____) 

6. That on 24.04.2015, the progressive private member's Bill by Shri Tiruchi 

Siva was passed unanimously by the Rajya Sabha. The Government's 2016 

Bill departed from NALSA. The Standing Committee (Report No. 43, dated 

21.07.2017) made 27 recommendations—mostly ignored. The Principal Act 

received Presidential Assent on 05.12.2019 and was immediately condemned. 

A true and correct copy of the Standing Committee Report No. 43 dated 

21.07.2017 is annexed herewith and marked as ANNEXURE P-2 (From 

Pages _____ to _____) 

A true and correct copy of the Transgender Persons (Protection of Rights) Act, 

2019 (Principal Act) dated 05.12.2019 is annexed herewith and marked as 

ANNEXURE P-3 (From Pages _____ to _____) 

7. That the Transgender Persons (Protection of Rights) Amendment Bill, 2026 

was introduced in the Lok Sabha on 15.01.2026, passed by the Lok Sabha on 

20.02.2026, passed by the Rajya Sabha on 12.03.2026, and received 

Presidential Assent on 25.03.2026. Key amendments include: 

(i) New Section 4A: Mandatory National Transgender Registry; 

(ii) Amended Sections 5-6: Expanded District Screening Committee 

with biometric and "social verification"; 

(iii) Amended Section 7: Government Medical Board requirement for 

revised certificates; 
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(iv) Amended Section 8: Exceptions for religious institutions and 

"public morality"; 

(v) Amended Section 9: "Rehabilitation Committee" for living 

arrangements; 

(vi) Amended Section 12: Health insurance conditioned on certificate 

possession; 

(vii) Amended Section 18: Maximum penalty increased from 2 to 3 

years; 

(viii) New Section 18A: "Impersonation of transgender identity" 

offence; 

(ix) New proviso to Section 15: Exemption for establishments with 

fewer than 100 employees; 

(x) Continued failure to provide for self-identification, reservations, 

marriage rights, or an independent commission. 

A true and correct copy of the Transgender Persons (Protection of Rights) 

Amendment Act, 2026 dated 25.03.2026 is annexed herewith and marked 

as ANNEXURE P-4 (From Pages _____ to _____) 

A true and correct copy of the Statement of Objects and Reasons of the 

Amendment Bill dated 15.01.2026 is annexed herewith and marked as 

ANNEXURE P-5(From Pages _____ to _____) 

A true and correct copy of the Representations to the Ministry of Social 

Justice and Empowerment dated 28.03.2026 is annexed herewith and 

marked as ANNEXURE P-6 (colly) (From Pages _____ to _____) 

A true and correct copy of the News Reports on Impact of the Amendment 

Act dated various dates in March 2026 is annexed herewith and marked as 

ANNEXURE P-7 (colly) (From Pages _____ to _____) 

7

248 to 252

253 to 266

267 to 271

272 to 285



8. The Impugned Amendment Act was enacted against a backdrop of progressive 

international developments which India has defied: 

a) The Argentine Gender Identity Law (Ley 26.743, 23.05.2012) provides 

unconditional self-identification without medical requirements 

(Articles 2-4); 

b) The Maltese Gender Identity Act (Act XI of 2015, 01.04.2015) 

provides self-declaration and protects intersex minors (Articles 3, 14); 

c) Pakistan's Transgender Act (18.05.2018) provides self-perceived 

gender identity (Section 3); 

d) Denmark (01.09.2014), Ireland (15.07.2015), Belgium (2017), 

Luxembourg (2018), and Portugal (2018) have adopted self-

identification; 

e) The ECHR in Goodwin v. UK (2002), Y.Y. v. Turkey (2015), and A.P., 

Garçon and Nicot v. France (2017) has progressively held that 

medical/surgical requirements for gender recognition violate 

fundamental rights; 

f) WHO ICD-11 (01.01.2022) depathologised gender identity; 

g) The UN Special Rapporteur on Torture (Report A/HRC/22/53, 

paragraph 88) has characterised forced surgery requirements as 

potentially constituting cruel, inhuman or degrading treatment. 

A true and correct copy of the Yogyakarta Principles, 2006 and 

Yogyakarta Principles Plus 10, 2017 dated 09.11.2006 and 10.11.2017 is 

annexed herewith and marked as ANNEXURE P- 8 (From Pages _____ 
to _____) 
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A true and correct copy of the UN Human Rights Council Resolution 17/19 

dated 17.06.2011 is annexed herewith and marked as ANNEXURE P-9 
(From Pages _____ to _____) 

A true and correct copy of the Expert Committee Report dated various 

dates is annexed herewith and marked as ANNEXURE P-10(From Pages 

_____ to _____) 

A true and correct copy of the Universal Declaration of Human Rights, 

1948 dated 10.12.1948 is annexed herewith and marked as ANNEXURE 

P-11 (From Pages _____ to _____) 

A true and correct copy of the International Covenant on Civil and Political 

Rights, 1966 dated 16.12.1966 is annexed herewith and marked as 

ANNEXURE P-12 (From Pages _____ to _____) 

A true and correct copy of the Argentine Gender Identity Law (Ley 26.743) 

dated 23.05.2012 is annexed herewith and marked as ANNEXURE P-13 

(From Pages _____ to _____) 

A true and correct copy of the Maltese Gender Identity Act (Act XI of 

2015) dated 01.04.2015 is annexed herewith and marked as ANNEXURE 
P-14 (From Pages _____ to _____) 

A true and correct copy of the UK Gender Recognition Act, 2004 dated 

01.07.2004 is annexed herewith and marked as ANNEXURE P-15 (From 
Pages _____ to _____) 

A true and correct copy of the Goodwin v. United Kingdom, ECHR, 

Application No. 28957/95 dated 11.07.2002 is annexed herewith and 

marked as ANNEXURE P-16 (From Pages _____ to _____) 

A true and correct copy of the A.P., Garçon and Nicot v. France, ECHR, 

Application Nos. 79885/12, 52471/13, 52596/13 dated 06.04.2017 is 
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annexed herewith and marked as ANNEXURE P-17(From Pages _____ 

to _____) 

A true and correct copy of the Y.Y. v. Turkey, ECHR, HUDOC: 001-

153134 dated 10.03.2015 is annexed herewith and marked as 

ANNEXURE P-18 (From Pages _____ to _____) 

A true and correct copy of the UN Special Rapporteur on Torture Report 

A/HRC/22/53 dated 01.02.2013 is annexed herewith and marked as 

ANNEXURE P-19 (From Pages _____ to _____) 

A true and correct copy of the statements and objects by other organisations 

against the Transgender Persons (Protection of Rights) Amendment Act, 

2026 dated 25.03.2026 is annexed herewith and marked as ANNEXURE 

P-20 (From Pages _____ to _____) 

9. That the present Writ Petition raises the following substantial questions of law: 

a) Whether the Transgender Persons (Protection of Rights) Amendment 

Act, 2026, by further entrenching the bureaucratic certification 

mechanism, introducing a mandatory National Transgender Registry, 

and criminalising "impersonation," violates Articles 14, 15, 19, and 21 

of the Constitution and the right to self-identification recognised in 

NALSA? 

b) Whether new Section 4A (mandatory registry) violates the right to 

privacy under Puttaswamy (supra) and Article 17 of the ICCPR? 

c) Whether new Section 18A (impersonation offence) is 

unconstitutionally vague under Shreya Singhal (supra) and violates 

Yogyakarta Principle 33 (YP+10)? 

d) Whether the exceptions in amended Section 8 for religious institutions 

and "public morality" violate Navtej Singh Johar (supra) and Articles 

14 and 15? 
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e) Whether the 3-year maximum sentence under amended Section 18 is 

manifestly arbitrary under Shayara Bano (supra)? 

f) Whether the continued failure to provide reservations constitutes non-

compliance with NALSA paragraphs 126-129? 

g) Whether the Act as amended violates the doctrine of non-retrogression 

under ICESCR General Comment No. 3? 

h) Whether amended Section 7 (requiring Government Medical Board 

certification for surgery) violates Article 21, the ECHR holdings in 

Y.Y. v. Turkey and A.P., Garçon and Nicot v. France, and the UN 

Special Rapporteur's finding at paragraph 88 of A/HRC/22/53? 

10.  That the present Writ Petition is filed on the following, amongst other 

grounds, each without prejudice to the other and taken in the alternative: 

A. FOR THAT the Transgender Persons (Protection of Rights) Amendment 

Act, 2026 is unconstitutional in its entirety as it further curtails and 

diminishes the rights recognised in NALSA v. Union of India, (2014) 5 

SCC 438. The Amendment Act constitutes a further legislative negation of 

a binding judicial pronouncement. As held in Lily Thomas v. Union of 

India, (2000) 6 SCC 224, the Legislature cannot overrule a judicial decision 

without removing the constitutional defect. The trajectory from NALSA 

(self-identification) to the Principal Act (certification) to the Amendment 

Act (registry, impersonation offence, fortified certification) is one of 

accelerating constitutional regression. Internationally, the doctrine of non-

retrogression under ICESCR General Comment No. 3 provides that "any 

deliberately retrogressive measures would require the most careful 

consideration and would need to be fully justified." No such justification 

has been offered. 
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B. FOR THAT the new Section 4A, introducing a mandatory National 

Transgender Registry, violates Articles 14, 19, and 21 of the Constitution 

and the right to privacy as recognised by the nine-judge Bench in 

Puttaswamy, (2017) 10 SCC 1. No comparable provision exists in any 

transgender legislation in any democracy: Argentina's Ley 26.743 (Article 

4) requires no registration beyond modification of existing documents; 

Malta's Act XI of 2015 operates through existing civil registration; 

Pakistan's 2018 Act provides for self-perceived identity on existing ID 

documents. The mandatory registry violates Article 17 of the ICCPR (right 

to privacy) and Yogyakarta Principle 6 (right to privacy). It fails the 

proportionality test in Puttaswamy (Aadhaar), (2019) 1 SCC 1 on all four 

prongs: (i) no legitimate aim that cannot be achieved through less 

restrictive means; (ii) no rational nexus between a registry and protection 

of rights; (iii) not necessary; (iv) the burden on fundamental rights vastly 

outweighs any governmental interest. Historically, registries of 

marginalised communities—including the Criminal Tribes Register under 

the Criminal Tribes Act, 1871—have been instruments of surveillance and 

persecution. 

C. FOR THAT Section 4 of the Principal Act, deliberately retained without 

amendment, conditions the right to recognition "in accordance with the 

provisions of this Act," converting a fundamental right into a statutory 

privilege. The deliberate retention when the Legislature had the 

opportunity to amend constitutes a conscious legislative choice. Article 2 

of Argentina's Gender Identity Law defines gender identity as "the internal 

and individual way in which gender is perceived by persons"—no statutory 

condition is imposed. As this Court held in NALSA at paragraphs 68-72, 

self-identification is a facet of Article 21. The rule against superfluity 
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confirms that the untouched provisions reflect continuing legislative intent 

to persist with unconstitutional certification. 

D. BECAUSE Sections 5 and 6, as amended with additional biometric 

verification and "social verification" requirements, and Section 7, as 

amended to require a "Government Medical Board" for revised certificates, 

are violative of Articles 14 and 21. The ECHR in A.P., Garçon and Nicot 

v. France (2017, Application Nos. 79885/12, 52471/13, 52596/13) held 

that conditioning legal gender recognition on compulsory sterilising 

surgery or treatment violates Article 8 of the European Convention. In Y.Y. 

v. Turkey (2015, HUDOC: 001-153134), the ECHR held that even the 

sterilisation requirement for authorising surgery violates the right to private 

life. The UN Special Rapporteur on Torture at paragraph 88 of Report 

A/HRC/22/53 characterised forced surgical requirements as potentially 

constituting cruel, inhuman or degrading treatment. Argentina's Article 4 

requires "no prior legal or medical intervention." Malta provides for self-

declaration. The WHO ICD-11 (effective 01.01.2022) depathologised 

gender identity. The "social verification" requirement subjects transgender 

persons to invasive community scrutiny, violating dignity under Article 21 

and UDHR Article 12 (right to privacy). The biometric requirement creates 

targeted surveillance infrastructure, violating Puttaswamy (supra). 

E. FOR THAT Section 7, as amended, requiring a "Government Medical 

Board" certification for revised gender certificates, amounts to coerced 

medical intervention and forced sterilisation—a practice condemned as a 

human rights violation by: (i) the UN Special Rapporteur on Torture 

(A/HRC/22/53, paragraph 88); (ii) the ECHR in Y.Y. v. Turkey (2015) and 

A.P., Garçon and Nicot v. France (2017); (iii) the WHO; (iv) the OHCHR. 

It violates this Court's holding in NALSA at paragraph 20 that "any 

insistence for SRS for declaring one's gender is immoral and illegal." It 
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violates Article 21 (bodily autonomy as recognised in Puttaswamy, supra), 

Article 7 of the ICCPR (prohibition of cruel and degrading treatment), and 

Yogyakarta Principle 31 (YP+10) which provides that legal gender 

recognition must be available "without requirement of medical procedures, 

including SRS, sterilisation or hormonal therapy." 

F. BECAUSE the amendment to Section 8 introducing exceptions for 

"institutions of a religious or denominational character" and "matters of 

public decency or morality" directly reverses this Court's holding in Navtej 

Singh Johar v. Union of India, (2018) 10 SCC 1 that "constitutional 

morality" must prevail over "societal morality." Justice Indu Malhotra 

held: "History owes an apology to the members of this community." The 

ECHR in Goodwin v. UK (2002, Application No. 28957/95) held that 

"society may reasonably be expected to tolerate a certain inconvenience to 

enable individuals to live in dignity." The Yogyakarta Principles Principle 

12 applies to ALL employment without exception. UDHR Article 2 

prohibits discrimination "without distinction of any kind." The exceptions 

violate Articles 14, 15(1), and 15(2) of the Constitution and effectively 

license discrimination in education, employment, and public access—a 

direct legislative negation of the constitutional morality doctrine. 

G. BECAUSE the amended Section 9 introducing a "Rehabilitation 

Committee" to determine living arrangements of transgender persons 

violates Articles 19(1)(d) (freedom of movement), 19(1)(e) (freedom of 

residence), and 21 (personal liberty). No comparable provision exists in 

any transgender legislation globally: Argentina, Malta, and Pakistan do not 

regulate residential choices through State committees. The provision fails 

to recognise the Guru-Chela system and Hijra Gharana as legitimate family 

structures—institutions that have provided belonging, protection, and 

livelihood for centuries. The potential for forced institutionalisation 
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violates UDHR Article 3 (right to liberty), ICCPR Article 9 (right to liberty 

and security), and Yogyakarta Principle 15 (right to adequate housing). 

H. FOR THAT the amended Section 12, conditioning "comprehensive health 

insurance" on possession of the identity certificate under Section 6, creates 

a constitutionally impermissible linkage between bureaucratic certification 

and access to healthcare—a fundamental right under Article 21 as held in 

Paschim Banga Khet Mazdoor Samity v. State of West Bengal, (1996) 4 

SCC 37. Healthcare cannot be conditioned on identity certification. 

ICESCR Article 12 guarantees the right to the highest attainable standard 

of health. ICESCR General Comment No. 14 provides that healthcare must 

be "accessible to everyone without discrimination." Yogyakarta Principle 

17 mandates access to the highest attainable standard of health without 

discrimination. The provision also perpetuates harmful stereotypes by 

reducing transgender healthcare to SRS and HIV surveillance. 

I. FOR THAT Section 10, retained without substantive amendment, fails to 

provide reservations in employment as directed in NALSA at paragraphs 

126-129. The new proviso to Section 15 exempting establishments with 

fewer than 100 employees strips protection from the vast majority of 

transgender workers. The exemption creates an unreasonable classification 

under Article 14: the right not to be discriminated against does not depend 

on the size of one's employer. There is no rational nexus between 

establishment size and the right to non-discrimination. Yogyakarta 

Principle 12 applies to ALL employment without size-based exceptions. 

UDHR Article 23 guarantees the right to work "without any 

discrimination." Argentina's law imposes no such limitation. The 

exemption is manifestly arbitrary under Shayara Bano v. Union of India, 

(2017) 9 SCC 1. 
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J. BECAUSE Section 11, retained without amendment, fails to provide 

reservation in education as directed in NALSA. The literacy rate among 

transgender persons is only 46% (against the national average of 74%). 

ICESCR Article 13 guarantees the right to education. General Comment 

No. 13 mandates that education must be accessible to all without 

discrimination. Yogyakarta Principle 16 mandates the right to education 

without discrimination. The failure to provide reservations—twelve years 

after NALSA and seven years after the Principal Act—in a statute the 

Legislature chose to amend, constitutes wilful non-compliance with this 

Court's binding direction. As held in Delhi Development Authority v. 

Skipper Construction Co., (1996) 4 SCC 622, non-compliance with judicial 

directions attracts contempt jurisdiction. 

K. FOR THAT Sections 13 and 14, retained without amendment, are mere 

declaratory restatements of existing rights under Articles 19(1)(a) and 

19(1)(c) without substantive protection, enforcement mechanisms, or 

recognition of the Hijra community's cultural heritage. ICESCR Article 15 

guarantees the right to participate in cultural life. Yogyakarta Principle 26 

mandates the right to participate in cultural life without discrimination. The 

failure to provide substantive cultural protections demonstrates legislative 

indifference to the community's rich cultural contributions spanning 

millennia. 

L. BECAUSE Section 16, providing for complaint officers, is inadequate: no 

qualifications, training, independence, transgender representation, time-

bound disposal, or retaliation protection are prescribed. With the new 

exemption for small establishments, the provision is rendered even more 

meaningless. Section 17, delegating grievance redressal to the Executive 

without guidance, violates the anti-delegation doctrine (Hamdard 

Dawakhana v. Union of India, AIR 1960 SC 554). The deliberate failure to 
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amend these provisions demonstrates continuing intent to deny effective 

remedies. As held in Bandhua Mukti Morcha v. Union of India, AIR 1984 

SC 802, a right without a remedy is no right at all. 

M. FOR THAT Section 18, as amended, prescribing a maximum of only 3 

years for sexual abuse, physical abuse, verbal abuse, economic abuse, 

forced labour, and denial of services, is the most manifestly arbitrary penal 

provision in contemporary Indian law. Sexual assault under Section 65 

BNS carries minimum 7 years. SC/ST Act offences carry minimum 6 

months to 5 years. Sexual assault under Section 74 BNS carries 3-5 years. 

The one-year "enhancement" from 2 to 3 years is a legislative insult. There 

is no minimum sentence. The clubbing of diverse offences—from sexual 

abuse to denial of service—under a single maximum trivialises grave 

crimes. The Act does not recognise rape of a transgender person as a 

distinct offence. This creates a separate and inferior penal regime, 

communicating that transgender lives are worth less. The provision 

violates Article 14 (manifest arbitrariness per Shayara Bano), Article 15 

(discrimination per NALSA), and Article 21 (right to life and dignity). 

Yogyakarta Principle 5 mandates "appropriate criminal penalties"—

"appropriate" means comparable to penalties for similar offences against 

other persons, not a fraction thereof. 

N. FOR THAT Section 18 further fails to recognise or criminalise: (i) forced 

conversion therapy—the UN Independent Expert on SOGI, Victor 

Madrigal-Borloz, has called for its global prohibition; (ii) forced marriage 

inconsistent with gender identity; (iii) non-consensual disclosure of 

transgender status ("outing"); (iv) medical procedures without informed 

consent; (v) hate crimes motivated by gender identity; (vi) police violence 

and custodial abuse; (vii) trafficking; (viii) online harassment and doxxing. 

Yogyakarta Principle 32 (YP+10) specifically addresses the right to bodily 
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and mental integrity, recognising that forced and coercive practices violate 

the prohibition against torture. The absence of these specific offences 

renders the penal framework constitutionally inadequate. 

O. BECAUSE the new Section 18A criminalising "impersonation of 

transgender identity" is unconstitutionally vague, overbroad, and violative 

of Articles 14, 19(1)(a), and 21. In Shreya Singhal v. Union of India, (2015) 

5 SCC 1, this Court struck down Section 66A of the IT Act for vagueness 

and overbreadth. "Impersonation" is not defined—it can encompass 

transgender persons without certificates, non-binary persons, gender-fluid 

persons, and those whose expression does not conform to stereotypes. The 

provision directly violates Yogyakarta Principle 33 (YP+10, 2017): "No 

one may be subject to arrest, detention, or charged with, or convicted of, 

any criminal offence, based on actual or perceived sexual orientation, 

gender identity, gender expression or sex characteristics." No comparable 

offence exists in any progressive jurisdiction. The provision will be 

weaponised as a tool of police harassment—extending the legacy of 

Section 377 IPC and the Criminal Tribes Act, 1871. It creates a chilling 

effect on gender expression, violating Article 19(1)(a). 

P. FOR THAT Section 19, deliberately retained unchanged, providing that 

no court shall take cognizance except on a complaint by the aggrieved 

person, creates an insurmountable barrier to justice. The deliberate 

retention when amending the penalty provision confirms conscious 

legislative intent. The SC/ST Act imposes no such restrictions. The 

provision effectively makes offences non-cognizable, shifts the entire 

burden onto the most vulnerable victims, and violates Article 14 by treating 

offences against transgender persons differently from offences against 

other vulnerable groups. 
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Q. BECAUSE Section 20 ("good faith" protection), retained unchanged, 

immunises State actors administering the unconstitutional certification 

mechanism, registry, expanded Screening Committee, and Government 

Medical Board from accountability for arbitrary denial of rights. This 

violates Article 14 and the principle of State accountability articulated in 

Common Cause v. Union of India, (2018) 5 SCC 1. 

R. FOR THAT the Impugned Amendment Act violates Article 15 of the 

Constitution. NALSA held that "sex" under Articles 15 and 16 includes 

gender identity. The Amendment Act, by creating an even more restrictive 

regime with surveillance, fortified certification, narrowed anti-

discrimination protections, and grossly inadequate penalties, discriminates 

against transgender persons on the ground of sex/gender identity, violating 

Articles 15(1) and 15(2). The new exceptions to Section 8 expressly license 

discrimination. The Act fails the "substantive equality" standard mandated 

in Navtej Singh Johar (supra) and Joseph Shine v. Union of India, (2019) 

3 SCC 39. ICCPR Article 26 and ICESCR General Comment No. 20 

prohibit discrimination on the ground of gender identity. 

S. BECAUSE the Impugned Amendment Act continues the failure to provide 

reservation, despite NALSA's express direction at paragraphs 126-129: 

"Centre and State Governments are directed to take steps to treat them as 

socially and educationally backward classes of citizens and extend all kinds 

of reservation." The omission—now twelve years after NALSA and in a 

statute the Legislature chose to amend—is no longer inadvertent. It is a 

conscious legislative choice violating Articles 15(4), 15(5), and 16(4). As 

held in Indra Sawhney v. Union of India, (1992) Supp (3) SCC 217, the 

State is constitutionally obligated to identify and provide for backward 

classes. This Court may take judicial notice that continued non-compliance 

constitutes contempt of its NALSA directions. 
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T. FOR THAT the Impugned Amendment Act violates the right to freedom 

of expression under Article 19(1)(a). Gender expression is a fundamental 

aspect of free expression. The new Section 18A criminalises gender 

expression not conforming to State-certified identity. The fortified 

certification restricts expression to approved identities. The mandatory 

registry creates self-censorship. As held in Shreya Singhal (supra), chilling 

effect on expression is constitutionally impermissible. Yogyakarta 

Principle 19 mandates freedom of expression including "the expression of 

identity or personhood through speech, deportment, dress, bodily 

characteristics, choice of name, or any other means." 

U. BECAUSE the Impugned Amendment Act violates the Directive 

Principles of State Policy: Article 38 (just social order), Article 39(a) 

(adequate livelihood), Article 41 (right to work and education), Article 42 

(just conditions of work), Article 46 (promotion of weaker sections), 

Article 47 (standard of living and health). The small-establishment 

exemption, certification-conditioned healthcare, absence of reservations, 

and surveillance registry violate each. As held in Minerva Mills v. Union 

of India, (1980) 3 SCC 625, directive principles are fundamental to 

governance and legislation contrary to them is suspect. 

V. FOR THAT the Act continues to fail to provide for marriage, civil union, 

adoption, inheritance, and succession rights. NALSA recognised "equal 

civil and citizenship rights." UDHR Article 16 guarantees the right to 

marry without any limitation. ICCPR Article 23 protects the family as the 

fundamental unit. Yogyakarta Principle 24 mandates the right to found a 

family. Argentina, Malta, and Denmark address these issues 

comprehensively. The failure renders the Indian statutory regime 

incomplete and discriminatory, violating Articles 14, 15, and 21. 
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W. BECAUSE the Amendment Act violates the Yogyakarta Principles (2006) 

and YP+10 (2017), which this Court relied upon in NALSA. Specifically: 

Principle 3 (self-defined gender identity—violated by certification 

mechanism); Principle 6 (privacy—violated by mandatory registry); 

Principle 12 (right to work—violated by small establishment exemption); 

Principle 17 (health—violated by certification-conditioned insurance); 

Principle 19 (expression—violated by impersonation offence); Principle 

31 (YP+10: legal recognition without medical procedures—violated by 

surgery requirement); Principle 32 (YP+10: bodily integrity—violated by 

surgical requirements); Principle 33 (YP+10: freedom from 

criminalisation—violated by Section 18A). This Court in Vishaka v. State 

of Rajasthan, (1997) 6 SCC 241, held that international norms must be read 

into domestic law. 

X. FOR THAT the Amendment Act violates India's obligations under the 

UDHR (Articles 1, 2, 3, 5, 7, 12, 22, 25), the ICCPR (Articles 2, 3, 7, 17, 

26; General Comment No. 18), the ICESCR (Articles 2, 12; General 

Comments Nos. 3, 14, 20), and the Convention against Torture (Articles 1, 

16). The mandatory registry violates ICCPR Article 17. The surgery 

requirement may constitute cruel, inhuman or degrading treatment under 

ICCPR Article 7 and CAT Article 1, as found by the Special Rapporteur 

(A/HRC/22/53, paragraph 88). The OHCHR's reports have specifically 

expressed concern with India's transgender legislative framework. The UN 

Independent Expert on SOGI has called for legal gender recognition based 

on self-determination. 

Y. BECAUSE the Amendment Act fails to establish an independent National 

Commission for Transgender Persons with investigatory and quasi-judicial 

powers. Both NALSA and the Standing Committee recommended such a 

body. The National Council established under the Principal Act is merely 
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advisory. Argentina's Ley 26.743 operates through existing administrative 

mechanisms that are accessible and effective. The absence of an 

independent commission leaves the community without institutional 

advocacy, monitoring, or enforcement—constitutionally inadequate given 

the community's extreme marginalisation. 

Z. FOR THAT the Amendment Act was enacted without meaningful 

consultation with the transgender community, violating the principle of 

"nothing about us without us." The Bill was rushed through Parliament. 

The Standing Committee was not consulted. Community representations 

were ignored. This process deficit is relevant to assessing reasonableness 

under Article 14 (Indian Hotel and Restaurant Association v. State of 

Maharashtra, (2019) 3 SCC 429). The pattern of deliberate exclusion—

repeated from the Principal Act to the Amendment Act—constitutes 

systematic marginalisation of the community from the legislative process 

affecting its own rights. Internationally, the UN Convention on the Rights 

of Persons with Disabilities (Article 4(3)) mandates consultation with 

affected communities—a principle equally applicable to transgender rights 

legislation. 

AA. BECAUSE the Amendment Act fails the test of "transformative 

constitutionalism" articulated in Navtej Singh Johar (supra). Chief Justice 

Misra held that the Constitution "envisions a society based on the dignity 

of the individual." Justice Chandrachud held that constitutional morality 

requires the Court to be "the sentinel on the qui vive." The Amendment Act 

does not transform—it fortifies the status quo of discrimination under the 

guise of protection. The trajectory from NALSA to the Amendment Act is 

one of progressive constitutional regression that this Court must arrest. As 

Justice Malhotra held in Navtej Johar: "History owes an apology to the 

members of this community." 
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BB. FOR THAT the Amendment Act violates the doctrine of non-

retrogression. ICESCR General Comment No. 3 provides that "any 

deliberately retrogressive measures would require the most careful 

consideration and would need to be fully justified by reference to the 

totality of the rights." NALSA established a baseline. The Principal Act 

fell below it. The Amendment Act falls further below. This constitutes 

continuing and deepening retrogression. The UN Committee on Economic, 

Social and Cultural Rights in General Comment No. 20 (UN Doc. 

E/C.12/GC/20, 2009) specifically prohibits retrogressive measures in non-

discrimination. In the context of Article 21, where life and dignity are non-

derogable, any retrogression is per se unconstitutional. 

CC. BECAUSE the Amendment Act, tested against global comparative 

jurisprudence, is among the most regressive transgender legislation in any 

democracy. Argentina (2012): unconditional self-identification. Malta 

(2015): self-declaration, intersex protection. Pakistan (2018): self-

perceived identity. Denmark (2014), Ireland (2015), Portugal (2018), 

Belgium (2017), Luxembourg (2018): self-identification. The ECHR in 

Goodwin v. UK (2002), Y.Y. v. Turkey (2015), and A.P., Garçon and Nicot 

v. France (2017) has progressively eliminated medical requirements. 

India's 2026 Amendment introduces mandatory registration, fortified 

medical gatekeeping, and an impersonation offence—provisions that exist 

in no progressive jurisdiction. This places India among the most regressive 

jurisdictions globally, inconsistent with its status as the world's largest 

democracy and the guardian of a Constitution that promises justice, liberty, 

equality, and fraternity. The comparative analysis demonstrates that the 

restrictions are neither necessary nor proportionate, and that less restrictive 

alternatives exist and function effectively. 

PRAYER 
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In the light of the facts and circumstances stated above, and the grounds urged 

herein, it is most respectfully prayed that this Hon'ble Court may graciously be 

pleased to: 

a) Issue an appropriate writ, order or direction, declaring the Transgender 

Persons (Protection of Rights) Amendment Act, 2026 as unconstitutional, 

ultra vires, null and void ab initio, being violative of Articles 14, 15, 19, 

and 21 of the Constitution of India, the Yogyakarta Principles, the ICCPR, 

the ICESCR, the UDHR, and the jurisprudence of the European Court of 

Human Rights; 

b) In the alternative, issue an appropriate writ, order or direction declaring the 

newly inserted Sections 4A and 18A, the amended Sections 5, 6, 7, 8, 9, 

12, 15, and 18, and the proviso to Section 8 and the proviso to Section 15, 

as unconstitutional, ultra vires, and void; 

c) Issue an appropriate writ, order or direction declaring relevant provisions 

of the Principal Act (Transgender Persons (Protection of Rights) Act, 

2019), as they stand after amendment, including Sections 4, 5, 6, 7, 8, 12, 

18, and 19, as unconstitutional to the extent they violate Articles 14, 15, 

19, and 21; 

d) Issue an appropriate writ, order or direction declaring that the right to self-

identification of gender, as recognised by this Court in NALSA, (2014) 5 

SCC 438, is a fundamental right under Article 21 that no statute may 

condition upon any bureaucratic certification, medical procedure, surgical 

intervention, or registration requirement; 

e) Issue a writ of mandamus directing the Respondent No. 1 to enact fresh 

comprehensive legislation in conformity with NALSA, the Yogyakarta 

Principles (2006 and YP+10, 2017), and international best practices, 

including self-identification, reservations, comprehensive anti-
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discrimination protections with proportionate penalties, marriage and civil 

rights, and an independent commission, within a time-bound period; 

f) Issue a writ of mandamus directing the Respondent No. 1 to implement 

paragraphs 126-129 of NALSA, including reservation to transgender 

persons in education and public employment as Other Backward Classes; 

g) Issue appropriate interim directions, pending final hearing, directing: (i) 

stay of Sections 4A (registry) and 18A (impersonation offence); (ii) stay of 

the amended certification provisions; (iii) stay of the proviso to Section 8 

(anti-discrimination exceptions); (iv) recognition of self-identified gender 

of all transgender persons pending fresh legislation; (v) immediate 

measures to protect transgender persons from violence; 

h) Pass such other and further order(s) as this Hon'ble Court may deem fit and 

proper in the facts and circumstances of the present case. 

AND FOR THIS ACT OF KINDNESS, THE PETITIONER AS IN DUTY 

BOUND SHALL EVER PRAY. 

FILED BY 

 

 

AADHAR NAUTIYAL 

ADVOCATE FOR THE PETITIONER 
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

 
IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.       …PETITIONER(S) 

VERSUS 

UNION OF INDIA & ANR.     …RESPONDENT(S) 

AFFIDAVIT 

I, Laxmi Narayan Tripathi, D/o Late Shri Chandradev Tripathi, Transgender 

Woman, Hijra Guru, Acharya Mahamandaleshwar, Kinnar Akhara, Founder, 

Astitva Trust, R/o 303, Poonam Apartment, Pokharan Road No. 1, Sahak Nagar, 

Shastri Nagar, Thane, Maharashtra – 400606, the Petitioner No. 1 in the 

accompanying Writ Petition, do hereby solemnly affirm and state as under 

1. That I am the Petitioner No. 1 in the accompanying Writ Petition and am 

well acquainted with the facts and circumstances of the case and, as such, 

competent and authorized to swear this Affidavit. 

2. That I have read the contents of the Synopsis and List of Dates (Pages ____ 

to ____), Writ Petition (Pages ___ to ____ and Para ____ to _____ ) and 

the contents of the same are true and correct to the best of my knowledge, 

and nothing material has been concealed therefrom.  

3. That the Annexures filed along with the accompanying Writ Petition are 

true copies of their respective originals. 

Registry No: ENOTARY/ 02.04.2026/ 94gjnr
Date: Thu, 02 Apr, 2026, 10:51:46 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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4. That no part of the contents of the accompanying Writ Petition is false and 

nothing material has been concealed therefrom. 

 

DEPONENT 

VERIFICATION 

I, the Deponent above named, do hereby verify the contents of the 

abovementioned petition as being true and correct to the best of knowledge 

and belief, and state that nothing material has been concealed therefrom. 

 

Verified at New Delhi on this             Day of April, 2026 

 

DEPONENT 

Registry No: ENOTARY/ 02.04.2026/ 94gjnr
Date: Thu, 02 Apr, 2026, 10:51:46 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

 
IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.       …PETITIONER(S) 

VERSUS 

UNION OF INDIA & ANR.     …RESPONDENT(S) 

AFFIDAVIT 

I, Zainab Javid Patel, C/o Sebastion Noronha, Transgender Woman, R/o 1/40, 

Iqbal Manzil (Wahid House), Dr. Ambedkar Road, Parel, Mumbai, Maharashtra, 

Petitioner No. 2 in the accompanying Writ Petition, do hereby solemnly affirm 

and state as under: 

1. That I am the Petitioner No. 2 in the accompanying Writ Petition and am 

well acquainted with the facts and circumstances of the case and, as such, 

competent and authorized to swear this Affidavit. 

2. That I have read the contents of the Synopsis and List of Dates (Pages ____ 

to ____), Writ Petition (Pages ___ to ____ and Para ____ to _____ ) and 

the contents of the same are true and correct to the best of my knowledge, 

and nothing material has been concealed therefrom.  

3. That the Annexures filed along with the accompanying Writ Petition are 

true copies of their respective originals. 

4. That no part of the contents of the accompanying Writ Petition is false and 

nothing material has been concealed therefrom. Registry No: ENOTARY/ 02.04.2026/ tadsa2
Date: Thu, 02 Apr, 2026, 11:04:00 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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DEPONENT 

VERIFICATION 

I, the Deponent above named, do hereby verify the contents of the 

abovementioned petition as being true and correct to the best of knowledge 

and belief, and state that nothing material has been concealed therefrom. 

 

Verified at New Delhi on this             Day of April, 2026 

 

    DEPONENT 

Registry No: ENOTARY/ 02.04.2026/ tadsa2
Date: Thu, 02 Apr, 2026, 11:04:00 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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The Notaries Rules, 1956
FORM XV - NOTARIAL REGISTER

[(See rule 11(2)]

Register Serial No. ENOTARY/ 02.04.2026/ tadsa2

Enotary Document No. ENOTARY/ 02.04.2026/ tadsa2

Date 2026-04-02

Name of Notarial Act AFFIDAVIT OR ADMINISTERING OATH

Name of Executant / Person Concerned zainab Javid Patel

Address of Executant / Person Concerned 1/40, Iqbal manzil, dr. Ambedkar road, Parel, Mumbai, Maharashtra

Contents of Document affidavit for SLP

Notarial Fee-Stamp Affixed NIL

Prescribed Fee INR 35/-

Fee Charged INR 35/-

SI. No. of Receipt Book ENOTARY/ 02.04.2026/ tadsa2

Signature of Person Concerned: ________________

Signature of Notary: ________________

Registry No: ENOTARY/ 02.04.2026/ tadsa2
Date: Thu, 02 Apr, 2026, 11:04:00 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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THE TRANSGENDER PERSONS (PROTECTION OF RIGHTS)
BILL, 2016

A

BILL

to provide for protection of rights of  transgender persons and  their welfare and for
matters connected therewith and incidental thereto.

BE it enacted by Parliament in the Sixty-seventh Year of the Republic of India as
follows:—

CHAPTER I

PRELIMINARY

1.  (1) This Act may be called the Transgender Persons (Protection of Rights) Act,
2016.

(2) It extends to the whole of India.

(3) It shall come into force on such date as the Central Government may, by notification
in the Official Gazette, appoint.

2.  In this Act, unless the context otherwise requires,—

(a) "appropriate Government" means,—

(i) in relation to the Central Government or any establishment, wholly or
substantially financed by that Government, the Central Government;

(ii) in relation to a State Government or any establishment, wholly or
substantially financed by that Government, or any local  authority, the State
Government;
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(b) "establishment" means—

(i) any body or authority established by or under a Central Act or a State
Act or an authority or a body owned or controlled or aided by the Government
or a local authority, or a Government company as defined in section 2 of the
Companies Act, 2013, and includes a Department of the Government; or

(ii) any company or body corporate or association or body of individuals,
firm, cooperative or other society, association, trust, agency, institution;

(c) "inclusive education" means a system of education wherein transgender
students along with other students learn together and the system of teaching and
learning is suitably adapted to meet the learning needs of such students;

(d) "institution" means an institution, whether public or private, for the reception,
care, protection, education, training, rehabilitation or any other service of transgender
persons;

(e) "local authority" means the municipal corporation or municipality or Panchayat
or any other local body constituted under any law for the time being in force for
providing municipal services or basic services, as the case may be, in respect of areas
under its jurisdiction;

(f) "National Council" means the National Council for Transgender Persons
established under section 17;

(g) "notification" means a notification published in the Gazette;

(h) "prescribed" means prescribed by rules made by the appropriate Government
under this Act;

(i) "transgender person" means a person who is—

    (A) neither wholly female nor wholly male; or

    (B) a combination of female or male; or

    (C) neither female nor male; and

whose sense of gender does not match with the gender assigned to that person at the time
of birth, and includes trans-men and trans-women, persons with intersex variations and
gender-queers.

CHAPTER II

PROHIBITION OF CERTAIN ACTS

3.  No person shall discriminate against a transgender person on any of the following
grounds, namely:—

(a) the denial, or discontinuation of, or unfair treatment in, educational
establishments and services thereof;

(b) the unfair treatment in, or in relation to, employment or occupation;

(c) the denial of, or termination from, employment or occupation;

(d) the denial or discontinuation of, or unfair treatment in, healthcare services;

(e) the denial or discontinuation of, or unfair treatment with regard to, access to,
or provision or enjoyment or use of any goods, accommodation, service, facility,
benefit, privilege or opportunity dedicated to the use of the general public or customarily
available to the public;

(f) the denial, or, discontinuation of, unfair treatment with regard to the right of
movement;
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(g) the denial or discontinuation of, or unfair treatment with regard to the right to
reside, purchase, rent, or otherwise occupy any property;

(h) the denial or discontinuation of, or unfair treatment in, the opportunity to
stand for or hold public or private office;

(i) the denial of access to, removal from, or unfair treatment in, Government or
private establishment in whose care or custody a transgender person may be.

CHAPTER III

RECOGNITION OF IDENTITY OF TRANSGENDER PERSONS

4. (1) A transgender person shall have a right to be recognised as such, in accordance
with the provisions of this Act.

(2) A person recognised as transgender under sub-section (1) shall have a right to self-
perceived gender identity.

5. A transgender person may make an application to the District Magistrate for issuing
a certificate of identity as a transgender person, in such form and manner, and accompanied
with such documents, as may be prescribed:

Provided that in the case of a minor child, such application shall be made by a parent
or guardian of such child.

6. (1) On the receipt of an application under section 5, the District Magistrate shall
refer such application to the District Screening Committee to be constituted by the appropriate
Government for the purpose of recognition of transgender persons.

(2) The District Screening Committee referred to in sub-section (1) shall comprise—

(a) the Chief Medical Officer;

(b) District Social Welfare Officer;

(c) a Psychologist or Psychiatrist;

(d) a representative of transgender community; and

(e) an officer of the appropriate Government to be nominated by that Government.

7.  (1) The District Magistrate shall issue to the applicant under section 5 a certificate
of identity as transgender person on the basis of the recommendations made by the District
Screening Committee in such form and manner, within such time, as may be prescribed,
indicating the gender of such person as transgender.

(2) The gender of transgender person shall be recorded in all official documents in
accordance with certificate issued under sub-section (1).

(3) A certificate issued to a person under sub-section (1) shall confer rights and be a
proof of recognition of his identity as a transgender person.

8. (1) After the issue of a certificate under sub-section (1) of section 7, if there is any
change in the gender of a transgender person, he shall make an application to the District
Magistrate for revised certificate.

(2) The District Magistrate shall, on receipt of an application under sub-section (1),
and on the recommendation made by the District Screening Committee, issue a certificate
indicating change in gender in such form and manner and within such time, as may be
prescribed.

(3) The person who has been issued revised certificate shall be entitled to change the
first name in the birth certificate and all other official documents relating to the identity of
such person:

  Provided that such change in gender and the issue of revised certificate under sub-
section (1) shall not affect the rights and entitlements of such person under this Act.
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CHAPTER IV

WELFARE MEASURES BY GOVERNMENT

9. (1) The appropriate Government shall take steps to secure full and effective
participation of transgender persons and their inclusion in society.

(2) The appropriate Government shall take such measures as may be necessary to
protect the rights and interests of the transgender person, and facilitate their access to
welfare schemes framed by that Government.

(3) The appropriate Government shall formulate welfare schemes and programmes
which are transgender sensitive, non-stigmatising and non-discriminatory.

(4) The appropriate Government shall take steps for the rescue, protection and
rehabilitation of transgender persons to address the needs of such person.

(5) The appropriate Government shall take appropriate measures to promote and protect
the right of transgender persons to participate in cultural and recreational activities.

CHAPTER V

OBLIGATION OF ESTABLISHMENTS AND OTHER PERSON

10. No establishment shall discriminate against any transgender person in any matter
relating to employment including, but not limited to, recruitment, promotion and other related
issues.

11. Every establishment shall ensure compliance with the provisions of this Act and
provide such facilities to the transgender person as may be prescribed.

12. Every establishment consisting of one hundred or more persons shall designate a
person to be a complaint officer to deal with the complaints relating to violation of the
provisions of this Act.

13. (1) No transgender person shall be separated from parents or immediate family on
the ground of being a transgender, except on an order of a competent court, in the interest of
such person.

(2) Every transgender person shall have—

(a) a right to reside in the house-hold where parent or immediate family members
reside;

(b) a right not to be excluded from such house-hold or any part thereof;

(c) a right to enjoy and use the facilities of such house-hold in a non-
discriminatory manner.

(3) Where any parent or a member of his immediate family is unable to take care of a
transgender, the competent court shall by an order direct such person to be placed in
rehabilitation centre.

CHAPTER VI

EDUCATION, SOCIAL  SECURITY AND HEALTH OF TRANSGENDER PERSON

14.  All educational institutions funded or recognised by the appropriate Government
shall provide inclusive education and opportunities for sports, recreation and leisure activities
without discrimination on an equal basis with others.
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15.The appropriate Government shall formulate welfare schemes and programmes to
facilitate and support livelihood for transgender persons including their vocational training
and self-employment.

16.  The appropriate Government shall take the following measures in relation to the
transgender persons, namely:—

(a) a separate human immunodeficiency virus Sero-survellance Centres;

(b) to provide for medical care facility including sex reassignment surgery and
hormonal therapy;

(c) pre and post sex reassignment surgery and hormonal therapy counselling;

(d) bring out a Health Manual related to sex reassignment surgery in accordance
with the World Profession Association for Transgender Health guidelines;

(e) review of medical curriculum and research for doctors to address their specific
health issues;

(f) to facilitate access to the transgender persons in the hospitals and other
healthcare institutions and centres;

(g) provision for coverage of medical expenses by a comprehensive insurance
scheme for transgender persons.

CHAPTER VII

NATIONAL COUNCIL FOR TRANSGENDER PERSONS

17. (1) The Central Government shall by notification constitute a National Council for
Transgender to exercise the powers conferred on, and to perform the functions assigned to
it, under this Act.

(2) The Council shall consist of—

(a) the Union Minister in-charge of the Ministry of Social Justice and
Empowerment, Chairperson, ex officio;

(b) the Minister of State, in-charge of the Ministry of Social Justice and
Empowerment in the Government, Vice-Chairperson, ex officio;

(c) Secretary to the Government of India in-charge of the Ministry of Social
Justice and Empowerment, Member, ex officio;

(d) one representative each from the Ministries of Health and Family Welfare,
Home Affairs, Housing, Urban and Poverty Alleviation, Development, Human Resources
Development, Rural Development, Labour and Employment and Departments of Legal
Affairs, Pensions and Pensioners Welfare and NITI Ayog, not below the rank of Joint
Secretaries to Government of India, Members, ex officio;

(e) one representative each from the National Human Rights Commission and
National Commission for Women, not below the rank of Joint Secretaries of Government
of  India, Members, ex officio;

(f) representatives of the State Governments and Union territories by rotation,
one each from the North, South, East, West and North-East regions, to be nominated
by the Central Government, Members, ex officio;

(g) five representatives of transgender community, by rotation, from the State
Governments and Union territories, one each from the North, South, East, West and
North-East regions, to be nominated by the Central Government,  Members;

(h) five experts,  to represent non-governmental organisations or associations,
working for the welfare of transgender persons, to be nominated by the Central
Government, Members;
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(i) Joint Secretary to the Government of India in the Ministry of Social Justice
and Empowerment dealing with the welfare of the transgender persons, Member-
Secretary, ex officio.

(3)  A Member of National Council, other than ex officio member, shall hold office for a
term of three years from the date of his nomination.

18. The National Council shall perform the following functions, namely:—

(a) to advise the Central Government on the formulation of policies, programmes,
legislation and projects with respect to transgender persons;

(b) to monitor and evaluate the impact of policies and programmes designed for
achieving equality and full participation of transgender persons;

(c) to review and coordinate the activities of all the Departments of Government
and other Governmental and non-Governmental Organisations which are dealing with
matters relating to transgender persons;

(d) to perform such other functions as may be prescribed by the Central
Government.

CHAPTER VIII

OFFENCES AND PENALTIES

19. Whoever,—

(a) compels or entices a transgender person to indulge in the act of begging or
other similar forms of forced or bonded labour other than any compulsory service for
public purposes imposed by Government;

(b) denies a transgender person the right of passage to a  public place or obstructs
such person from using or having access to a public place to which other members
have access to or a right to use;

(c) forces or causes a transgender person to leave house-hold, village or other
place of residence;

(d) harms or injures or endangers the life, safety, health, or well-being, whether
mental or physical, of a transgender person or tends to do acts including causing
physical abuse, sexual abuse, verbal and emotional abuse and economic abuse;

shall be punishable with imprisonment for a term which shall not be less than six months but
which may extend to two years and with fine.

CHAPTER IX

MISCELLANEOUS

20. The Central Government shall, from time to time, after due appropriation made by
Parliament by law in this behalf, credit such sums to the Council as may be necessary for
carrying out the purposes of this Act.

21. The provisions of this Act shall be in addition to, and not derogation of, any other
law for the time being in force.

22. No suit, prosecution or other legal proceeding shall lie against the appropriate
Government or any local authority or any officer of the Government in respect of anything
which is in good faith done or intended to be done in pursuance of the provisions of this Act
and any rules made thereunder.

23. (1) The appropriate Government may, by notification, make rules for carrying out
the provisions of this Act.
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(2) In particular, and without prejudice to the generality of the foregoing powers, such
rules may provide for all or any of the following matters, namely:—

(a) the form and manner in which an application shall be made under section 5;

(b) the form and manner in which a certificate of identity is issued under
sub-section (1) of section 7;

(c)  the form and manner in which an application shall be made under
sub-section (2) of section 8;

(d) facilities to be provided under section 10;

(e) other functions of the National Council under section 18;

(f) any other matter which is required to be or may be prescribed.

(3) Every rule made by the Central Government under sub-section (1), shall be laid, as
soon as may be after it is made, before each House of Parliament, while it is in session, for a
total period of thirty days which may be comprised in one session or in two or more successive
sessions, and if, before the expiry of the session immediately following the session or the
successive sessions aforesaid, both Houses agree in making any modification in the rule or
both Houses agree that the rule should not be made, the rule shall thereafter have effect only
in such modified form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything previously
done under that rule.

(4) Every rule made by the State Government under sub-section (1), shall be laid, as
soon as may be after it is made, before each House of the State Legislature where it consists
of two Houses, or where such legislature consists of one house, before that house.

24. (1) If any difficulty arises in giving effect to the provisions of this Act, the Central
Government may make such order or give such directions, by order published in the Official
Gazette, make such provisions, not inconsistent with the provisions of this Act as appear to
it to be necessary or expedient for removing the difficulty:

Provided that no such order shall be made after the expiry of the period of two years
from the date of commencement of this Act.

(2) Every order made under this section shall, as soon as may be after it is made, be laid
before each House of Parliament.
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STATEMENT OF OBJECTS AND REASONS

Transgender community is one of the most marginalized communities in the country
because they do not fit into the general categories of gender of 'male' or 'female'. Consequently,
they face problems ranging from social exclusion to discrimination, lack of education facilities,
unemployment, lack of medical facilities and so on.

2. Though article 14 of the Constitution of India guarantees to all persons equality
before law, clauses (1) and (2) of article 15 and clause (2) of article 16, inter alia prohibit in
express terms discrimination on the ground only of sex and sub-clause (a) of clause (1) of
article 19 ensures freedom of speech and expression to all citizens, yet the discrimination and
atrocities against the transgender persons continue to take place.

3. The Hon'ble Supreme Court, vide its order dated 15th April, 2014, passed in the case
of National Legal Services Authority Vs. Union of India, inter alia, directed the Central
Government and State Governments to take various steps for the welfare of transgender
community and to treat them as a third gender for the purpose of safeguarding their rights
under Part III of the Constitution and other laws made by the Parliament and the State
Legislature.

4. The Transgender Persons (Protection of Rights) Bill, 2016 seeks to—

(a) define a transgender person;

(b) prohibit discrimination against transgender person;

(c) confer right upon transgender person to be recognised as such, and a right to
self-perceived gender identity;

(d) issue of certificate of identity to transgender persons;

(f) provide that no establishment shall discriminate against transgender person
in matters relating to employment, recruitment, promotion and other related issues;

(g) provide for grievance redressal mechanism in each establishment;

(h) establishment of a National Council for Transgender;

(i) punishment for contraventions of the provisions of the Bill.

5. The Bill seeks to achieve the above objects.

NEW DELHI;
The  27th July, 2016. THAAWARCHAND GEHLOT.

————

PRESIDENT'S RECOMMENDATION UNDER ARTICLE 117
OF THE CONSTITUTION OF INDIA

————

[Copy of D.O. No. 13011/5(11)/2014-DP.III dated 29 July, 2016 from
Shri Thaawarchand Gehlot, Minister of Social Justice and Empowerment to the
Secretary General, Lok Sabha]

The President, having been informed of the subject matter of the proposed Transgender
Persons (Protection of Rights) Bill, 2016 recommends introduction of the Bill in the House
under article 117(1) of the Constitution of India.
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FINANCIAL MEMORANDUM

Sub-clause 2 of clause 9 of the Bill states that the appropriate Government shall take
such measures as may be necessary to protect the rights and interests of the transgender
person, and facilitate their access to welfare schemes framed by that Government.

2. Sub-clause 3 of clause 9 of the Bill states that the appropriate Government shall
formulate welfare schemes and programmes which are transgender sensitive, non-stigmatising
and non-discriminatory.

3. Clause 15 of the Bill states that the appropriate Government shall formulate welfare
schemes and programmes to facilitate and support livelihood for transgender persons
including their vocational training and self-employment.

4. Clause 16 (1) (g) of the Bill contains provision for coverage of medical expenses by
a comprehensive insurance scheme for transgender persons.

5. Clause 17 of the Bill proposes to constitution of a National Council for Transgender.

6.  Clause 20 of the Bill provides that the Central Government shall, from time to time,
after due appropriation made by Parliament by law in this behalf, credit such sums to the
Council as may be necessary for carrying out the purposes of this Act.

7. For the current financial year, an amount of 15 crore rupees has been allocated as
budgetary expenditure for the transgender scheme.  It is not possible at this juncture to
estimate the full financial burden likely to be incurred if all the provisions of the proposed
legislation if enacted were implemented. The above expenditure will be met from the budgetary
allocation of the Plan Scheme for transgenders.

8. The Bill does not involve any other recurring or non-recurring expenditure.
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MEMORANDUM REGARDING DELEGATED LEGISLATION

Clause 23 of the Bill empowers the appropriate Government to make rules for carrying
out the provisions of the Bill. The matters in respect of which rules may be made are— (a) the
form and manner in which an application shall be made under section 5; (b) the form and
manner in which a certificate of identity is issued under sub-section (1) of section 7; (c)  the
form and manner in which an application shall be made under sub-section (2) of section 8; (d)
facilities to be provided under section 10; (e) other functions of the National Council under
clause (d) of section 18; (f)  any other matter which is required to be or may be prescribed.

The matters in respect of which rules and regulations may be made under the aforesaid
provisions are matters of procedure and administrative details and it is not practicable to
provide for them in the Bill itself. The delegation of legislative power is, therefore, of a normal
character.
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LOK  SABHA

————

A

BILL

to provide for protection of rights of  transgender persons and  their welfare and for
matters connected therewith and incidental thereto.

————

(Shri Thaawarchand Gehlot, Minister of Social Justice and Empowerment)

GMGIPMRND—1989LS(S3)—29.07.2016.
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13. Obligation of educational institutions to provide inclusive education to transgender persons. 
14. Vocational training and self-employment. 
15. Healthcare facilities. 

CHAPTER VII 

NATIONAL COUNCIL FOR TRANGENDER PERSONS 
16. National Council for Transgender Persons. 
17. Functions of Council. 

CHAPTER VIII 

OFFENCES AND PENALTIES 
18. Offences and penalties. 
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CHAPTER IX 

MISCELLANEOUS 

SECTIONS 
19. Grants by Central Government. 
20. Act not in derogation of any other law. 
21. Protection of action taken in good faith. 
22. Power of appropriate Government to make rules. 
23. Power to remove difficulties. 
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PARLIAMENT OF INDIA

The Transgender Persons (Protection of Rights) Amendment Bill,
2026

PARLIAMENTARY RECORD AND BILL TEXT

Source: PRS India Legislative Research (prsindia.org) and Official Gazette of India

PARLIAMENTARY TIMELINE

Parliament: Seventy-Seventh Year of the Republic of India

Bill No.: Bill No. 79 of 2026

Ministry: Ministry of Social Justice and Empowerment

Introduced in Lok Sabha: 13th March 2026

Lok Sabha passed: 24th March 2026

Rajya Sabha passed: 25th March 2026

Presidential Assent: 30th March 2026

Gazette Reference: CG-DL-E-31032026-271438

Act No.: No. 3 of 2026

KEY CHANGES IN THE BILL

The Bill amends the Transgender Persons (Protection of Rights) Act, 2019 (No. 40 of 2019) in the
following respects:

1. DEFINITION (Section 2): Substitutes a new definition of 'transgender person' — removing the
self-identification based definition ('person whose gender does not match gender assigned at birth')
and replacing it with biological/socio-cultural categories. Expressly excludes persons with
self-perceived sexual identities. Also defines 'authority' as a government-appointed medical board.

2. SELF-IDENTIFICATION RIGHT (Section 4): Omits Section 4(2) of the Principal Act, which
provided the statutory right to self-perceived gender identity.

3. IDENTITY CERTIFICATE (Section 6): Requires the District Magistrate to examine the
recommendation of the authority (medical board) before issuing a certificate. Adds Section 6(4)
enabling name change in official documents.

4. GENDER CHANGE (Section 7): Changes 'may' to 'shall' in Section 7(1) — making post-surgery
application mandatory. Inserts new Section 7(1A) requiring medical institutions to report surgery
patients to the District Magistrate and authority. Omits Section 7(3) and its protective proviso.
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5. NATIONAL COUNCIL (Section 16): Raises minimum rank of State Government representatives
to Director level.

6. OFFENCES (Section 18): Completely substitutes Section 18 with enhanced anti-trafficking
provisions — 10 years to life for forced identity change on adults; life imprisonment for children. New
offences for forced begging/servitude while presenting as transgender.

NOTE: The full text of the Bill (as passed) is set out in the following pages, reproduced from the
Official Gazette of India Extraordinary (CG-DL-E-31032026-271438).
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8 
 

  FINANCIAL MEMORANDUM 

The Transgender Persons (Protection of Rights) Amendment Bill, 2026, if 
enacted, is not likely to involve any expenditure of recurring or non-recurring nature 
from and out of the Consolidated Fund of India. 
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  MEMORANDUM REGARDING DELEGATED LEGISLATION 

 

 Clause 5 of the Bill seeks to insert sub-section (1A) in section 7 of the 
Transgender Persons (Protection of Rights) Act, 2019. The aforesaid sub-section of 
the said section empowers the appropriate Government to make rules to provide for 
the form and manner of details of a person who has undergone surgery to change 
gender, either male or female, to be furnished by the medical institutions.  

 The matters in respect of which rules may be made and notification issued are 
matters of procedure and administrative detail, and it is not practicable to provide 
for them in the proposed legislation itself.  The delegation of legislative power is, 
therefore, of a normal character. 
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  LOK SABHA 

 

 

 

 

 

 

 

———— 

 

 

 

 

 

 

 
A 

BILL 

to amend the Transgender Persons (Protection of Rights) Act, 2019. 

 

 

 

 

 

———— 

 

 

 

 

 

 

 

(Dr. Virendra Kumar, Minister of Social Justice and Empowerment)  
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Parliamentary Passage and Presidential Assent

The Transgender Persons (Protection of Rights) Amendment Bill, 2026 was introduced in the Lok
Sabha on March 13, 2026. Following expedited parliamentary procedures, the bill was passed by
the Lok Sabha on March 24, 2026, and subsequently approved by the Rajya Sabha on March 25,
2026. President Droupadi Murmu granted Presidential assent on March 30, 2026, formally enacting
the Transgender Persons (Protection of Rights) Amendment Act, 2026.

Source: Bar and Bench News / DD News

Major Provisions of the Amendment Act

The Amendment Act substantially restructures how transgender identity is defined and recognized
in India. Key changes include: (1) Redefined Definition - The legislation narrows the definition of
"transgender person" by removing self-identification as a standalone basis, recognizing instead
socio-cultural trans identities such as kinner, hijra, aravani, and jogta, while excluding individuals
based on different sexual orientations; (2) Medical Certification Requirement - The amended law
mandates medical board certification for recognition, with district magistrates issuing identity
certificates following designated board recommendations; (3) Enhanced Penalties - The bill
introduces new criminal offenses with significantly increased penalties. "Abduction and grievous
harm to force transgender identity carries minimum 10 years imprisonment, extendable to life," with
harsher sentences for offenses involving children.

Source: PRS India / Bar and Bench

Human Rights Watch Assessment

Human Rights Watch characterized the Amendment Act as "a huge setback" for transgender rights
in India. The organization emphasized that the act represents a reversal of gains from the landmark
2014 Supreme Court judgment (NALSA v. India), which recognized self-declared identity as the
basis for legal recognition. HRW noted that the mandatory medical certification requirement
contradicts international human rights standards. The organization highlighted that despite the
census recording approximately 487,803 transgender persons in India, only about 32,500 currently
possess identity cards essential for accessing social security measures. HRW also expressed
concern about criminalization provisions that could criminalize support systems for vulnerable
populations.

Source: Human Rights Watch

News Reports and Public Coverage of the Transgender Persons (Protection of
  Rights) Amendment Act, 2026
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Civil Society and Activist Opposition

Prominent activists and civil society organizations protested the Amendment Act. Notable figures
including Kanmani Ray stated "No one wins in this law." The National Council of Transgender
Persons experienced high-profile resignations in protest. A Supreme Court-appointed committee
headed by retired Justice Asha Menon requested the government reconsider the measure, citing
serious concerns about multiple provisions. Opposition to the bill was characterized as coming from
stakeholders who argued they received no prior notice before parliamentary introduction and that
the legislation contradicted court precedent and excluded self-identified trans men, trans women,
and gender non-binary individuals from legal recognition.

Source: The Tribune / Bar and Bench / Human Rights Watch

Constitutional and Legal Concerns

Legal scholars and organizations raised concerns that the Amendment Act conflicts with principles
established in the 2014 National Legal Services Authority (NALSA) Supreme Court judgment. The
Centre for Law and Policy Research published analysis characterizing the amendment as a
"roll-back of constitutional rights." The legislation has been criticized for introducing new criminal
offenses that could criminalize support systems for vulnerable populations. Critics contend that the
mandatory medical certification requirement violates principles of bodily autonomy and
self-determination. The lack of meaningful consultation with transgender communities and civil
society before parliamentary introduction was highlighted as a procedural concern.

Source: Centre for Law and Policy Research / Legal Analysts

Community Impact and Advocacy Response

The Right to Food Campaign and other civil society organizations characterized the Amendment Act
as "unconstitutional, exclusionary and a threat to survival" for transgender persons. Advocacy
groups emphasized the practical barriers created by the narrowed definition and medical
certification requirements. Organizations working with transgender communities noted that the
legislation would exclude many individuals who previously qualified for legal recognition and related
social welfare benefits. The timing of the amendment, coming during a period of heightened
activism around transgender rights, intensified organized community opposition and calls for judicial
review.

Source: Right to Food Campaign / Countercurrents
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ANNEXURE P24

News Reports and Public Coverage of the Transgender Persons (Protection of
Rights) Amendment Act, 2026

Parliamentary Passage and Presidential Assent

The Transgender Persons (Protection of Rights) Amendment Bill, 2026 was introduced in the Lok
Sabha on March 13, 2026. Following expedited parliamentary procedures, the bill was passed by
the Lok Sabha on March 24, 2026, and subsequently approved by the Rajya Sabha on March 25,
2026. President Droupadi Murmu granted Presidential assent on March 30, 2026, formally enacting
the Transgender Persons (Protection of Rights) Amendment Act, 2026.

Source: Bar and Bench News / DD News

Major Provisions of the Amendment Act

The Amendment Act substantially restructures how transgender identity is defined and recognized
in India. Key changes include: (1) Redefined Definition - The legislation narrows the definition of
"transgender person" by removing self-identification as a standalone basis, recognizing instead
socio-cultural trans identities such as kinner, hijra, aravani, and jogta, while excluding individuals
based on different sexual orientations; (2) Medical Certification Requirement - The amended law
mandates medical board certification for recognition, with district magistrates issuing identity
certificates following designated board recommendations; (3) Enhanced Penalties - The bill
introduces new criminal offenses with significantly increased penalties. "Abduction and grievous
harm to force transgender identity carries minimum 10 years imprisonment, extendable to life," with
harsher sentences for offenses involving children.

Source: PRS India / Bar and Bench

Human Rights Watch Assessment

Human Rights Watch characterized the Amendment Act as "a huge setback" for transgender rights
in India. The organization emphasized that the act represents a reversal of gains from the landmark
2014 Supreme Court judgment (NALSA v. India), which recognized self-declared identity as the
basis for legal recognition. HRW noted that the mandatory medical certification requirement
contradicts international human rights standards. The organization highlighted that despite the
census recording approximately 487,803 transgender persons in India, only about 32,500 currently
possess identity cards essential for accessing social security measures. HRW also expressed
concern about criminalization provisions that could criminalize support systems for vulnerable
populations.

Source: Human Rights Watch
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Civil Society and Activist Opposition

Prominent activists and civil society organizations protested the Amendment Act. Notable figures
including Kanmani Ray stated "No one wins in this law." The National Council of Transgender
Persons experienced high-profile resignations in protest. A Supreme Court-appointed committee
headed by retired Justice Asha Menon requested the government reconsider the measure, citing
serious concerns about multiple provisions. Opposition to the bill was characterized as coming from
stakeholders who argued they received no prior notice before parliamentary introduction and that
the legislation contradicted court precedent and excluded self-identified trans men, trans women,
and gender non-binary individuals from legal recognition.

Source: The Tribune / Bar and Bench / Human Rights Watch

Constitutional and Legal Concerns

Legal scholars and organizations raised concerns that the Amendment Act conflicts with principles
established in the 2014 National Legal Services Authority (NALSA) Supreme Court judgment. The
Centre for Law and Policy Research published analysis characterizing the amendment as a
"roll-back of constitutional rights." The legislation has been criticized for introducing new criminal
offenses that could criminalize support systems for vulnerable populations. Critics contend that the
mandatory medical certification requirement violates principles of bodily autonomy and
self-determination. The lack of meaningful consultation with transgender communities and civil
society before parliamentary introduction was highlighted as a procedural concern.

Source: Centre for Law and Policy Research / Legal Analysts

Community Impact and Advocacy Response

The Right to Food Campaign and other civil society organizations characterized the Amendment Act
as "unconstitutional, exclusionary and a threat to survival" for transgender persons. Advocacy
groups emphasized the practical barriers created by the narrowed definition and medical
certification requirements. Organizations working with transgender communities noted that the
legislation would exclude many individuals who previously qualified for legal recognition and related
social welfare benefits. The timing of the amendment, coming during a period of heightened
activism around transgender rights, intensified organized community opposition and calls for judicial
review.

Source: Right to Food Campaign / Countercurrents
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THE YOGYAKARTA PRINCIPLES PLUS 10

INTRODUCTION

Since the Yogyakarta Principles were adopted in 2006, they have developed into an authoritative 
statement of the human rights of persons of ‘diverse sexual orientations and gender identities’. The 
period since then, has seen signi!cant developments both in the !eld of international human rights 
law and in the understanding of violations affecting persons of ‘diverse sexual orientations and gender 
identities’, as well as a recognition of the often  distinct violations affecting persons on grounds of 
‘gender expression’ and ‘sex characteristics’.  

The Yogyakarta Principles plus 10 (YP+10) aims to document and elaborate these developments 
through a set of Additional Principles and State Obligations. YP+10 should be read alongside the 
original 29 Yogyakarta Principles. Together, these documents provide an authoritative, expert 
exposition of international human rights law as it currently applies to the grounds of sexual 
orientation, gender identity, gender expression and sex characteristics.

The YP+10 document supplements the original 29 Yogyakarta Principles and, in fact, derives its raison 
d’être from preambular paragraph 9 of those Principles:

“ACKNOWLEDGING that this articulation must rely on the current state of 
international human rights law and will require revision on a regular basis in order to 
take account of developments in that law and its application to the particular lives and 
experiences of persons of diverse sexual orientations and gender identities over time 
and in diverse regions and countries.“  

This set of nine Additional Principles and 111 Additional State Obligations cover a range of rights 
whose articulation has emerged from the intersection of the developments in international human 
rights law with the emerging understanding of violations suffered by persons on grounds of sexual 
orientation and gender identity and the recognition of the distinct and intersectional grounds of 
gender expression and sex characteristics. 

On the occasion of the tenth anniversary of the Yogyakarta Principles, the International Service for 
Human Rights and ARC International in consultation with experts and civil society stakeholders, 
established a Drafting Committee tasked with developing the YP+10 document.
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The entire process was aided by a Secretariat comprised of civil society representatives and 
institutions. The Drafting Committee, once constituted, put out an open call for submissions in order 
to ensure that the output would be informed both by developments in international human rights law 
and by lived experience. Drawing both on the submissions received, as well as relevant research and 
expertise, the Drafting Committee prepared a Draft Document which was then discussed, substantially 
elaborated and adopted following an Experts’ Meeting held in Geneva from 18-20 September 2017. 
The experts included persons from all regions, from multiple legal traditions, and of diverse sexual 
orientations, gender identities, gender expressions and sex characteristics. 

The YP +10 document was thus informed by an open consultation among multiple  stakeholders in 
the !eld and hence re"ects some of the key issues and developments relating to the speci!c forms 
of rights violations experienced by persons on grounds of sexual orientation, gender identity, gender 
expression and sex characteristics. 

The YP+10 document is an af!rmation of existing international legal standards as they apply to 
all persons on grounds of their sexual orientation, gender identity, gender expression and sex 
characteristics. States must comply with these principles both as a legal obligation and as an aspect 
of their commitment to universal human rights.  

Members of the Drafting Committee: 
Mauro Cabral Grinspan
Morgan Carpenter    
Julia Ehrt
Sheherezade Kara
Arvind Narrain
Pooja Patel 
Chris Sidoti 
Monica Tabengwa
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THE YOGYAKARTA PRINCIPLES PLUS 10

PREAMBLE

RECALLING that the Yogyakarta Principles on the application of international human rights law 
in relation to sexual orientation and gender identity, adopted in November 2006, provided in a 
preambular paragraph that the Yogyakarta Principles must rely on the current state of international 
law and will require revision on a regular basis in order to take account of developments in that law 
and its application to the particular lives and experiences of persons of diverse sexual orientations 
and gender identities over time and in diverse regions and countries;

NOTING that there have been signi!cant developments in international human rights law and 
jurisprudence on issues relating to sexual orientation, gender identity, gender expression and sex 
characteristics, since the adoption of the Yogyakarta Principles;

RECALLING the Yogyakarta Principles’ de!nitions of  ‘sexual orientation’ and ‘gender identity’; 

UNDERSTANDING ‘gender expression’ as each person’s presentation of the person’s gender through 
physical appearance – including dress, hairstyles, accessories, cosmetics – and mannerisms, speech, 
behavioural patterns, names and personal references, and noting further that gender expression may 
or may not conform to a person’s gender identity;

NOTING that ‘gender expression’ is included in the de!nition of gender identity in the Yogyakarta 
Principles and, as such, all references to gender identity should be understood to be inclusive of 
gender expression as a ground for protection;

UNDERSTANDING ‘sex characteristics’ as each person’s physical features relating to sex, including 
genitalia and other sexual and reproductive anatomy, chromosomes, hormones, and secondary 
physical features emerging from puberty;

NOTING that ‘sex characteristics’ as an explicit ground for protection from violations of human 
rights has evolved in international jurisprudence, and recognising that the Yogyakarta Principles 
apply equally to the ground of sex characteristics as to the grounds of sexual orientation, gender 
identity and gender expression;

WE, THE SECOND INTERNATIONAL PANEL OF 
EXPERTS IN INTERNATIONAL HUMAN RIGHTS LAW, 
SEXUAL ORIENTATION, GENDER IDENTITY, GENDER 
EXPRESSION AND SEX CHARACTERISTICS
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INCLUDING, in sexual orientation, gender identity, gender expression and sex characteristics, 
actual, perceived and attributed sexual orientation, gender identity, gender expression and sex 
characteristics as the case may be;

RECOGNISING that the needs, characteristics and human rights situations of persons and populations 
of diverse sexual orientations, gender identities, gender expressions and sex characteristics are 
distinct from each other;

NOTING that sexual orientation, gender identity, gender expression and sex characteristics are each 
distinct and intersectional grounds of discrimination, and that they may be, and commonly are, 
compounded by discrimination on other grounds including race, ethnicity, indigeneity, sex, gender, 
language, religion, belief, political or other opinion, nationality, national or social origin, economic 
and social situation, birth, age, disability, health (including HIV status), migration, marital or family 
status, being a human rights defender or other status;

NOTING that violence, discrimination, and other harm based on sexual orientation, gender identity, 
gender expression and sex characteristics manifests in a continuum of multiple, interrelated and 
recurring forms, in a range of settings, from private to public, including technology-mediated settings, 
and in the contemporary globalised world it transcends national boundaries; 

RECOGNISING that violence, discrimination and other harm based on sexual orientation, gender 
identity, gender expression and sex characteristics have an individual as well as a collective dimension 
and that acts of violence and discrimination which target the individual person are also an attack 
on human diversity, and on the universality and indivisibility of human rights;

ACKNOWLEDGING that the following Additional Principles, State Obligations and Recommendations 
are based on the current state of international human rights law and will require revision on a regular 
basis in order to take account of legal, scienti!c and societal developments and their application 
to the particular lives and experiences of persons of diverse sexual orientations, gender identities, 
gender expressions and sex characteristics over time and in diverse regions and countries.

FOLLOWING CONSULTATION WITH EXPERTS AND AN
EXPERTS’ MEETING HELD IN GENEVA, SWITZERLAND,

FROM 18 TO 20 SEPTEMBER 2017, HEREBY ADOPT THESE 
PRINCIPLES AND, IN DOING SO:

AFFIRM the continuing validity of the original 29 Yogyakarta Principles of 2006;
DECLARE these Additional Principles, State Obligations and Recommendations as 

supplementary to the original Yogyakarta Principles.
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B. Ensure, in cases of violations of the right to mental and bodily integrity, effective 
access to remedies, redress, reparation and, where appropriate, psychological support 
and restorative treatments;

C. Protect individuals’ right to know the truth about their medical histories, including 
through full access to accurate medical records;

D. Adopt and fully implement procedures to establish the truth concerning 
violations based on sexual orientation, gender identity, gender expression and sex 
characteristics;

E. Establish a truth-seeking mechanism and process in regard to human rights 
violations based on sexual orientation, gender identity, gender expression and sex 
characteristics;

F. Ensure that, in addition to individual victims and their families, communities and 
society at large can realise the right to the truth about systemic human rights 
violations based on sexual orientation, gender identity, gender expression and sex 
characteristics, while respecting and protecting the right to privacy of individuals;

G. Preserve documentary evidence of human rights violations based on sexual 
orientation, gender identity, gender expression and sex characteristics, and ensure 
adequate access to archives with information on violations based on sexual 
orientation, gender identity, gender expression and sex characteristics;

H. Ensure that the facts and truth of the history, causes, nature and consequences 
of discrimination and violence on grounds of sexual orientation, gender identity, 
gender expression and sex characteristics are disseminated and added to educational 
curricula with a view to achieving a comprehensive and objective awareness of past 
treatment of persons on grounds of sexual orientation, gender identity, gender 
expression and sex characteristics;

I.  Commemorate the suffering of victims of violations on the basis of sexual orientation, 
gender identity, gender expression and sex characteristics through public events, 
museums and other social and cultural activities.
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ADDITIONAL STATE OBLIGATIONS 

RELATING TO THE RIGHTS TO EQUALITY 
AND NON-DISCRIMINATION (PRINCIPLE 2) 
STATES SHALL:
G. Take all appropriate steps to ensure that reasonable accommodation is provided, 

where needed, in order to promote equality and eliminate discrimination on the 
basis of sexual orientation, gender identity, gender expression or sex characteristics, 
including in education, employment, and access to services;

H. Ensure that HIV status is not used as a pretext to isolate, marginalise or exclude 
persons of diverse sexual orientations, gender identities, gender expressions or sex 
characteristics, or prevent them from accessing goods, commodities and services;

I. Ensure that all individuals can participate in sport in line with the gender with 
which they identify, subject only to reasonable, proportionate and non-arbitrary 
requirements;

J. Ensure that all individuals can participate in sport without discrimination on 
the grounds of sexual orientation, gender identity, gender expression or sex 
characteristics; 

K. Adopt legislative, policy and other measures in line with international human rights 
norms and standards to eliminate bullying and discriminatory behaviour at all levels 
of sports, on the basis of sexual orientation, gender identity, gender expression and 
sex characteristics;

L. Combat the practice of prenatal selection on the basis of sex characteristics, 
including by addressing the root causes of discrimination against persons on the 
basis of sex, gender, sexual orientation, gender identity, gender expression and sex 
characteristics, and by carrying out awareness-raising activities on the detrimental 
impact of prenatal selection on these grounds;

M. Take measures to address discriminatory attitudes and practices on the basis 
of sex, gender, sexual orientation, gender identity, gender expression and sex 
characteristics in relation to the application of prenatal treatments and genetic 
modi!cation technologies.
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RELATING TO THE RIGHT TO PRIVACY 
(PRINCIPLE 6)
STATES SHALL:

G. Ensure that requirements for individuals to provide information on their sex or 
gender are relevant, reasonable and necessary as required by the law for a legitimate 
purpose in the circumstances where it is sought, and that such requirements respect 
all persons’ right to self-determination of gender;

H. Ensure that changes of the name or gender marker, as long as the latter exists, is 
not disclosed without the prior, free, and informed consent of the person concerned, 
unless ordered by a court. 

RELATING TO THE RIGHT TO TREATMENT 
WITH HUMANITY WHILE IN DETENTION  
(PRINCIPLE 9)
STATES SHALL:

H. Adopt and implement policies to combat violence, discrimination and other 
harm on grounds of sexual orientation, gender identity, gender expression or sex 
characteristics faced by persons who are deprived of their liberty, including with 
respect to such issues as placement, body or other searches, items to express gender, 
access to and continuation of gender af!rming treatment and medical care, and 
“protective” solitary con!nement;

I. Adopt and implement policies on placement and treatment of persons who are 
deprived of their liberty that re"ect the needs and rights of persons of all sexual 
orientations, gender identities, gender expressions, and sex characteristics and 
ensure that persons are able to participate in decisions regarding the facilities in 
which they are placed; 

J. Provide for effective oversight of detention facilities, both with regard to public and 
private custodial care, with a view to ensuring the safety and security of all persons, 
and addressing the speci!c vulnerabilities associated with sexual orientation, gender 
identity, gender expression and sex characteristics. 
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RELATING TO THE RIGHT TO FREEDOM 
FROM TORTURE AND CRUEL, INHUMAN OR 
DEGRADING TREATMENT OR PUNISHMENT 
(PRINCIPLE 10)
STATES SHALL:
D. Recognise that forced, coercive and otherwise involuntary modi!cation of a person’s 

sex characteristics may amount to torture, or other cruel, inhuman or degrading 
treatment;

E. Prohibit any practice, and repeal any laws and policies, allowing intrusive and 
irreversible treatments on the basis of sexual orientation, gender identity, gender 
expression or sex characteristics, including forced genital-normalising surgery, 
involuntary sterilisation, unethical experimentation, medical display, “reparative” 
or “conversion” therapies, when enforced or administered without the free, prior, 
and informed consent of the person concerned.

RELATING TO THE RIGHT TO EDUCATION 
(PRINCIPLE 16) 
STATES SHALL:
I. Ensure inclusion of comprehensive, af!rmative and accurate material on sexual, 

biological, physical and psychological diversity, and the human rights of people 
of diverse sexual orientations, gender identities, gender expressions and sex 
characteristics, in curricula, taking into consideration the evolving capacity of 
the child;

J. Ensure inclusion of comprehensive, af!rmative and accurate material on sexual, 
biological, physical and psychological diversity, and the human rights of people 
of diverse sexual orientations, gender identities, gender expressions and sex 
characteristics, in teacher training and continuing professional development 
programmes.
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RELATING TO THE RIGHT TO THE HIGHEST 
ATTAINABLE STANDARD OF HEALTH 
(PRINCIPLE 17) 
STATES SHALL:
J. Protect all persons from discrimination, violence and other harm on the basis of 

sexual orientation, gender identity, gender expression and sex characteristics in 
healthcare settings;

K. Ensure access to the highest attainable standard of gender af!rming healthcare, 
on the basis of an individual’s free, prior and informed consent;

L. Ensure that gender af!rming healthcare is provided by the public health system or, if 
not so provided, that the costs are covered or reimbursable under private and public 
health insurance schemes;

M. Take all necessary measures to eliminate all forms of sexual and reproductive violence 
on the basis of sexual orientation, gender identity, gender expression and sex 
characteristics, including forced marriage, rape and forced pregnancy; 

N. Ensure access, without discrimination on the grounds of sexual orientation, gender 
identity, gender expression, or sex characteristics, to pre and post-exposure 
prophylaxis (PrEP and PEP); 

O. Ensure access to a range of safe, affordable and effective contraceptives, including 
emergency contraception, and to information and education on family planning and 
sexual and reproductive health, without discrimination based on sexual orientation, 
gender identity, gender expression and sex characteristics;

P. Take all necessary legislative and other measures to ensure access to quality post 
abortion care, and remove any barriers that may hinder timely access to affordable 
and quality abortion services, without discrimination based on sexual orientation, 
gender identity, gender expression or sex characteristics;

Q. Prevent the disclosure of HIV status, as well as personal health and medical 
information related to sexual orientation, gender identity, gender expression and 
sex characteristics, such as gender af!rming treatment, without the free, prior and     
informed consent of the person;

R. Ensure that legal provisions, regulations or any other administrative measures on 
the donation of blood, gametes, embryos, organs, cells or other tissues do not 
discriminate on grounds of sexual orientation, gender identity, gender expression 
or sex characteristics;

S. Ensure inclusion of af!rmative material on sexual, biological, physical and 
psychological diversity and the human rights of people of diverse sexual orientations, 
gender identities, gender expressions and sex characteristics in medical curricula 
and continuing professional development programmes.
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RELATING TO THE RIGHT TO INFORMATION  
(PRINCIPLE 19)
STATES SHALL:
G. Take legislative, administrative, and other appropriate measures to ensure that all 

persons have access to information about their civil, political, economic, social and 
cultural rights, including how these rights apply in relation to sexual orientation, 
gender identity, gender expression and sex characteristics;

H. Make freely available and accessible, both online and otherwise, international 
and regional treaties and instruments; the national constitution, national laws 
and regulations; research studies, reports, data, archives; reports and information 
submitted by the State to international and regional bodies and mechanisms; and 
all other information as may be necessary to secure or enable the exercise of any 
human rights or fundamental freedoms or access to remedy for a violation of any 
such right;

I. Recognise that the needs, characteristics and human rights situations of populations 
of diverse sexual orientations, gender identities, gender expressions and sex 
characteristics are distinct from each other, and ensure that data on each population 
is collected and managed in a manner consistent with ethical, scienti!c and human 
rights standards and made available in a disaggregated form.

RELATING TO THE RIGHT TO THE FREEDOM 
OF PEACEFUL ASSEMBLY AND ASSOCIATION  
(PRINCIPLE 20)
STATES SHALL:
F. Respect, protect and facilitate the formation of associations for the purpose of 

promoting the rights of all persons, including on the basis of sexual orientation, 
gender identity, gender expression or sex characteristics;

G. Ensure that associations which seek to promote human rights related to sexual 
orientation, gender identity, gender expression or sex characteristics can seek, 
receive and use funding and other resources from individuals, associations, 
foundations or other civil society organisations, governments, aid agencies, the 
private sector, the United Nations and other entities, domestic or foreign;

H. Ensure that requirements and procedures to register associations, where they exist, 
are not burdensome or impose unjusti!able limitations, including on grounds of 
morality and public order;
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I. Ensure that the right to freedom of association applies equally to associations 
that are not registered, including associations working on issues related to sexual 
orientation, gender identity, gender expression or sex characteristics;

J. Take positive measures, including af!rmative action measures, to overcome speci!c 
challenges to the enjoyment of the freedom of association of groups that are 
marginalised and made vulnerable on grounds of sexual orientation, gender identity, 
gender expression or sex characteristics;

K. Take positive measures to protect the right to association of service providers working 
with those discriminated against on grounds of sexual orientation, gender identity, 
gender expression or sex characteristics.  

RELATING TO THE RIGHT TO SEEK ASYLUM 
(PRINCIPLE 23) 
STATES SHALL:

D. Ensure that a well-founded fear of persecution on the basis of sexual orientation, 
gender identity, gender expression or sex characteristics is accepted as a ground for 
the recognition of refugee status, including where sexual orientation, gender identity, 
gender expression or sex characteristics are criminalised and such laws, directly or 
indirectly, create or contribute to an oppressive environment of intolerance and a 
climate of discrimination and violence;

E. Ensure that persons seeking asylum are protected from violence, discrimination and 
other harm committed on grounds of sexual orientation, gender identity, gender 
expression or sex characteristics, including during the determination of their claims 
and in reception conditions;

F. Ensure that no person is denied asylum on the basis that a person may conceal 
or change their sexual orientation, gender identity, gender expression or sex 
characteristics in order to avoid persecution;

G. Accept the self-identi!cation of a person seeking asylum on the basis of sexual 
orientation, gender identity, gender expression or sexual characteristics as the 
starting point for consideration of their asylum claim;

H. Ensure that persons seeking asylum are not refused asylum because they did not 
set out their sexual orientation, gender identity, gender expression or sexual 
characteristics as a ground for persecution on the !rst occasion they were given 
to do so;

I. Ensure sensitive and culturally appropriate guidelines and training on sexual 
orientation, gender identity, gender expression and sexual characteristics for 
agents involved in the process of determination of refugee status and in managing 
reception conditions;
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J. Ensure respect for the dignity and privacy of persons seeking asylum at all times, 
including by recording information about a person’s sexual orientation, gender 
identity, gender expression and sex characteristics only where it is lawful, reasonable, 
necessary and proportionate to do so, by storing it securely and by prohibiting 
its release to any person other than a person directly involved in the refugee 
determination process;

K. Develop and implement guidelines on assessing credibility in relation to establishing 
a person’s sexual orientation, gender identity, gender expression and sex 
characteristics when seeking asylum, and ensure such assessments are determined 
in an objective and sensitive manner, unhindered by stereotyping and cultural bias;

L. Ensure that inappropriate, invasive, unnecessary or coercive medical or psychological 
testing or evidence is not utilised to assess a person’s self-declared sexual orientation, 
gender identity, gender expression or sex characteristics when seeking asylum;

M. Provide access to medical care and counselling appropriate to those seeking asylum, 
recognising any particular needs of persons on the basis of their sexual orientation, 
gender identity, gender expression or sex characteristics, including with regard to 
reproductive health, HIV information and therapy, hormonal or other therapy, and 
gender af!rming treatment; 

N. Ensure that the detention of asylum seekers is avoided, and is only used as a measure 
of last resort and for the shortest possible time;

O. Ensure that placement in detention, where used, avoids further marginalising 
persons on the basis of sexual orientation, gender identity, gender expression or sex 
characteristics or subjecting them to violence, discrimination or other harm;

P. Ensure that solitary con!nement is not used to manage or to protect persons at risk 
of discrimination, violence or other harm on the basis of sexual orientation, gender 
identity, gender expression or sex characteristics, and release or refer asylum seekers 
to alternatives to detention, if effective protection cannot be provided.
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RELATING TO THE RIGHT TO FOUND 
A FAMILY (PRINCIPLE 24)  
STATES SHALL:
H. Protect children from discrimination, violence or other harm due to the sexual 

orientation, gender identity, gender expression or sex characteristics of their parents, 
guardians, or other family members; 

I. Issue birth certi!cates for children upon birth that re"ect the self-de!ned gender 
identity of the parents;

J. Enable access to methods to preserve fertility, such as the preservation of gametes 
and tissues for any person without discrimination on grounds of sexual orientation, 
gender identity, gender expression, or sex characteristics, including before hormonal 
treatment or surgeries;

K. Ensure that surrogacy, where legal, is provided without discrimination based on 
sexual orientation, gender identity, gender expression or sex characteristics.

RELATING TO THE RIGHT TO PARTICIPATE 
IN PUBLIC LIFE  (PRINCIPLE 25)
STATES SHALL:
D. Take measures to ensure that sexual orientation, gender identity, gender expression 

and sex characteristics are not used as grounds to prevent a person from exercising 
their right to vote; 

E. Develop and implement af!rmative action programmes to promote public and 
political participation for persons marginalised on the basis of sexual orientation, 
gender identity, gender expression or sex characteristics. 

RELATING TO THE RIGHT TO PROMOTE 
HUMAN RIGHTS (PRINCIPLE 27) 
STATES SHALL:
F. Enact a law, including to establish, designate or maintain an adequately resourced 

mechanism, for the protection of defenders of the rights of persons who experience 
or are at risk of violations on the basis of sexual orientation, gender identity, gender 
expression or sex characteristics;

G. Ensure the participation of individuals and organisations working on human rights 
issues related to sexual orientation, gender identity, gender expression or sex 
characteristics in public and political decision-making processes that affect them.
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SIGNATORIES TO THE ADDITIONAL PRINCIPLES 
AND STATE OBLIGATIONS
Philip Alston (Australia), UN Special Rapporteur on extreme poverty and human rights
Ilze Kehris Brands (Latvia and Sweden), Member, UN Human Rights Committee; Senior research 
fellow, Raoul Wallenburg Institute of Human Rights and Humanitarian Law
Deborah Brown (United States of America), Association for Progressive Communications
Mauro Cabral Grinspan (Argentina), Executive Director, GATE
Edwin Cameron (South Africa), Judge, Constitutional Court of South Africa
Morgan Carpenter (Australia), Founder, Intersex Day Project; Co-executive director, Organisation 
Intersex International Australia; Consultant, GATE
Kamala Chandrakirana (Indonesia), Urgent Action Fund for Women’s Human Rights - Asia-Paci!c; 
member of the UN Working Group on the issue of discrimination against women in law and practice 
(2011-2017)
Sonia Onufer Corrêa (Brazil), Research Associate, Brazilian Interdisciplinary AIDS Association 
(ABIA); Co-chair, Sexuality Policy Watch
Paul Dillane (United Kingdom), Executive Director, Kaleidoscope Trust
Julia Ehrt (Germany), Executive Director, Transgender Europe (TGEU)
Sheherezade Kara (United Kingdom and Zimbabwe), International Human Rights Law Expert, 
Advocate and Consultant 
David Kaye (United States of America), UN Special Rapporteur on the promotion and protection of 
the right to freedom of opinion and expression
Maina Kiai (Kenya), InformAction and Human Rights Defender; UN Special Rapporteur on the rights 
to freedom of peaceful assembly and association (2011-2017)
Eszter Kismodi (Hungary and Switzerland), International human rights lawyer 
Eleanora Lamm (Argentina), Human Rights Director at the Supreme Court of Justice of Mendoza; 
Member of the National Committee on Ethics in Science and Technologies
Victor Madrigal-Borloz (Costa Rica) Secretary- General of the International Rehabilitation Council 
for Torture Victims (IRCT)
Monica Mbaru (Kenya), Judge, Employment and Labour Relations Court
Sanji Mmasenono Monageng (Botswana), Judge, International Criminal Court, The Hague; 
Commissioner, International Commission of Jurists
Vitit Muntarbhorn (Thailand), Professor Emeritus, Chulalongkorn University; UN Independent 
Expert on protection against violence and discrimination based on sexual orientation and gender 
identity (2016-2017)
Arvind Narrain (India), Geneva Director, ARC International; Alternative Law Forum (2000-2014)
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A/HRC/RES/17/19 

2  

 2. Decides to convene a panel discussion during the nineteenth session of the 
Human Rights Council, informed by the facts contained in the study commissioned by the 
High Commissioner and to have constructive, informed and transparent dialogue on the 
issue of discriminatory laws and practices and acts of violence against individuals based on 
their sexual orientation and gender identity; 

 3. Also decides that the panel will also discuss the appropriate follow-up to the 
recommendations of the study commissioned by the High Commissioner; 

 4. Further decides to remain seized of this priority issue.  

 

 

34th meeting 
17 June 2011 

 
[Adopted by a recorded vote of 23 to 19, with 3 abstentions. The voting was as follows: 
 
In favour: 
Argentina, Belgium, Brazil, Chile, Cuba, Ecuador, France, Guatemala, Hungary, Japan,  
Mauritius, Mexico, Norway, Poland, Republic of Korea, Slovakia, Spain, Switzerland,  
Thailand, Ukraine, United Kingdom of Great Britain and Northern Ireland,  
United States of America, Uruguay  
 
Against: 
Angola, Bahrain, Bangladesh, Cameroon, Djibouti, Gabon, Ghana, Jordan, Malaysia, Maldives, 
Mauritania, Nigeria, Pakistan, Qatar, Republic of Moldova, Russian Federation, Saudi Arabia, 
Senegal, Uganda  
 
Abstaining: 
Burkina Faso, China, Zambia] 
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International Covenant on Civil and Political Rights 

 

 

Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A 
(XXI) of 16 December 1966, entry into force 23 March 1976, in accordance with Article 49  

 

Preamble 

 

The States Parties to the present Covenant,  

 

Considering that, in accordance with the principles proclaimed in the Charter of the United Nations, 
recognition of the inherent dignity and of the equal and inalienable rights of all members of the 
human family is the foundation of freedom, justice and peace in the world,  

 

Recognizing that these rights derive from the inherent dignity of the human person,  

 

Recognizing that, in accordance with the Universal Declaration of Human Rights, the ideal of free 
human beings enjoying civil and political freedom and freedom from fear and want can only be 
achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as 
his economic, social and cultural rights,  

 

Considering the obligation of States under the Charter of the United Nations to promote universal 
respect for, and observance of, human rights and freedoms,  

 

Realizing that the individual, having duties to other individuals and to the community to which he 
belongs, is under a responsibility to strive for the promotion and observance of the rights recognized 
in the present Covenant,  

 

Agree upon the following articles:  

 

PART I  
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Article 1 

 

1. All peoples have the right of self-determination. By virtue of that right they freely determine their 
political status and freely pursue their economic, social and cultural development.  

 

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources without 
prejudice to any obligations arising out of international economic co-operation, based upon the 
principle of mutual benefit, and international law. In no case may a people be deprived of its own 
means of subsistence.  

 

3. The States Parties to the present Covenant, including those having responsibility for the 
administration of Non-Self-Governing and Trust Territories, shall promote the realization of the right 
of self-determination, and shall respect that right, in conformity with the provisions of the Charter of 
the United Nations.  

 

PART II  

 

Article 2 

 

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals 
within its territory and subject to its jurisdiction the rights recognized in the present Covenant, 
without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status.  

 

2. Where not already provided for by existing legislative or other measures, each State Party to the 
present Covenant undertakes to take the necessary steps, in accordance with its constitutional 
processes and with the provisions of the present Covenant, to adopt such laws or other measures as 
may be necessary to give effect to the rights recognized in the present Covenant.  

 

3. Each State Party to the present Covenant undertakes:  
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(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have 
an effective remedy, notwithstanding that the violation has been committed by persons acting in an 
official capacity;  

 

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by 
competent judicial, administrative or legislative authorities, or by any other competent authority 
provided for by the legal system of the State, and to develop the possibilities of judicial remedy;  

 

(c) To ensure that the competent authorities shall enforce such remedies when granted.  

 

Article 3 

 

The States Parties to the present Covenant undertake to ensure the equal right of men and women 
to the enjoyment of all civil and political rights set forth in the present Covenant. 

 

Article 4  

 

1 . In time of public emergency which threatens the life of the nation and the existence of which is 
officially proclaimed, the States Parties to the present Covenant may take measures derogating from 
their obligations under the present Covenant to the extent strictly required by the exigencies of the 
situation, provided that such measures are not inconsistent with their other obligations under 
international law and do not involve discrimination solely on the ground of race, colour, sex, 
language, religion or social origin.  

 

2. No derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be made under this 
provision.  

 

3. Any State Party to the present Covenant availing itself of the right of derogation shall immediately 
inform the other States Parties to the present Covenant, through the intermediary of the Secretary-
General of the United Nations, of the provisions from which it has derogated and of the reasons by 
which it was actuated. A further communication shall be made, through the same intermediary, on 
the date on which it terminates such derogation.  
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Article 5  

 

1. Nothing in the present Covenant may be interpreted as implying for any State, group or person 
any right to engage in any activity or perform any act aimed at the destruction of any of the rights 
and freedoms recognized herein or at their limitation to a greater extent than is provided for in the 
present Covenant.  

 

2. There shall be no restriction upon or derogation from any of the fundamental human rights 
recognized or existing in any State Party to the present Covenant pursuant to law, conventions, 
regulations or custom on the pretext that the present Covenant does not recognize such rights or 
that it recognizes them to a lesser extent.  

 

PART III  

 

Article 6 

 

1. Every human being has the inherent right to life. This right shall be protected by law. No one shall 
be arbitrarily deprived of his life.  

 

2. In countries which have not abolished the death penalty, sentence of death may be imposed only 
for the most serious crimes in accordance with the law in force at the time of the commission of the 
crime and not contrary to the provisions of the present Covenant and to the Convention on the 
Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant 
to a final judgement rendered by a competent court.  

 

3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this 
article shall authorize any State Party to the present Covenant to derogate in any way from any 
obligation assumed under the provisions of the Convention on the Prevention and Punishment of the 
Crime of Genocide.  

 

4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence. 
Amnesty, pardon or commutation of the sentence of death may be granted in all cases.  
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5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years of 
age and shall not be carried out on pregnant women.  

 

6. Nothing in this article shall be invoked to delay or to prevent the abolition of capital punishment 
by any State Party to the present Covenant.  

 

Article 7  

 

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In 
particular, no one shall be subjected without his free consent to medical or scientific 
experimentation.  

 

Article 8  

 

1. No one shall be held in slavery; slavery and the slave-trade in all their forms shall be prohibited.  

 

2. No one shall be held in servitude.  

 

3. 

 

(a) No one shall be required to perform forced or compulsory labour;  

 

(b) Paragraph 3 (a) shall not be held to preclude, in countries where imprisonment with hard labour 
may be imposed as a punishment for a crime, the performance of hard labour in pursuance of a 
sentence to such punishment by a competent court;  

 

(c) For the purpose of this paragraph the term "forced or compulsory labour" shall not include:  

 

(i) Any work or service, not referred to in subparagraph (b), normally required of a person who is 
under detention in consequence of a lawful order of a court, or of a person during conditional 
release from such detention;  
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(ii) Any service of a military character and, in countries where conscientious objection is recognized, 
any national service required by law of conscientious objectors;  

 

(iii) Any service exacted in cases of emergency or calamity threatening the life or well-being of the 
community;  

 

(iv) Any work or service which forms part of normal civil obligations.  

 

Article 9 

 

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary 
arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance 
with such procedure as are established by law.  

 

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and 
shall be promptly informed of any charges against him.  

 

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or 
other officer authorized by law to exercise judicial power and shall be entitled to trial within a 
reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be 
detained in custody, but release may be subject to guarantees to appear for trial, at any other stage 
of the judicial proceedings, and, should occasion arise, for execution of the judgement.  

 

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings 
before a court, in order that that court may decide without delay on the lawfulness of his detention 
and order his release if the detention is not lawful.  

 

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to 
compensation.  

 

Article 10 
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1. All persons deprived of their liberty shall be treated with humanity and with respect for the 
inherent dignity of the human person.  

 

2.  

 

(a) Accused persons shall, save in exceptional circumstances, be segregated from convicted persons 
and shall be subject to separate treatment appropriate to their status as unconvicted persons;  

 

(b) Accused juvenile persons shall be separated from adults and brought as speedily as possible for 
adjudication.  

 

3. The penitentiary system shall comprise treatment of prisoners the essential aim of which shall be 
their reformation and social rehabilitation. Juvenile offenders shall be segregated from adults and be 
accorded treatment appropriate to their age and legal status.  

 

Article 11  

 

No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation. Article 
12 

 

1. Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty 
of movement and freedom to choose his residence.  

 

2. Everyone shall be free to leave any country, including his own.  

 

3. The above-mentioned rights shall not be subject to any restrictions except those which are 
provided by law, are necessary to protect national security, public order (ordre public), public health 
or morals or the rights and freedoms of others, and are consistent with the other rights recognized in 
the present Covenant.  
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4. No one shall be arbitrarily deprived of the right to enter his own country.  

 

Article 13  

 

An alien lawfully in the territory of a State Party to the present Covenant may be expelled therefrom 
only in pursuance of a decision reached in accordance with law and shall, except where compelling 
reasons of national security otherwise require, be allowed to submit the reasons against his 
expulsion and to have his case reviewed by, and be represented for the purpose before, the 
competent authority or a person or persons especially designated by the competent authority.  

 

Article 14 

 

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal 
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair 
and public hearing by a competent, independent and impartial tribunal established by law. The press 
and the public may be excluded from all or part of a trial for reasons of morals, public order (ordre 
public) or national security in a democratic society, or when the interest of the private lives of the 
parties so requires, or to the extent strictly necessary in the opinion of the court in special 
circumstances where publicity would prejudice the interests of justice; but any judgement rendered 
in a criminal case or in a suit at law shall be made public except where the interest of juvenile 
persons otherwise requires or the proceedings concern matrimonial disputes or the guardianship of 
children.  

 

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until 
proved guilty according to law.  

 

3. In the determination of any criminal charge against him, everyone shall be entitled to the following 
minimum guarantees, in full equality: (a) To be informed promptly and in detail in a language which 
he understands of the nature and cause of the charge against him;  

 

(b) To have adequate time and facilities for the preparation of his defence and to communicate with 
counsel of his own choosing;  

 

(c) To be tried without undue delay;  

560



 

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his own 
choosing; to be informed, if he does not have legal assistance, of this right; and to have legal 
assistance assigned to him, in any case where the interests of justice so require, and without 
payment by him in any such case if he does not have sufficient means to pay for it;  

 

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and 
examination of witnesses on his behalf under the same conditions as witnesses against him;  

 

(f) To have the free assistance of an interpreter if he cannot understand or speak the language used 
in court;  

 

(g) Not to be compelled to testify against himself or to confess guilt.  

 

4. In the case of juvenile persons, the procedure shall be such as will take account of their age and 
the desirability of promoting their rehabilitation. 5. Everyone convicted of a crime shall have the right 
to his conviction and sentence being reviewed by a higher tribunal according to law.  

 

6. When a person has by a final decision been convicted of a criminal offence and when subsequently 
his conviction has been reversed or he has been pardoned on the ground that a new or newly 
discovered fact shows conclusively that there has been a miscarriage of justice, the person who has 
suffered punishment as a result of such conviction shall be compensated according to law, unless it is 
proved that the non-disclosure of the unknown fact in time is wholly or partly attributable to him.  

 

7. No one shall be liable to be tried or punished again for an offence for which he has already been 
finally convicted or acquitted in accordance with the law and penal procedure of each country.  

 

Article 15  

 

1 . No one shall be held guilty of any criminal offence on account of any act or omission which did not 
constitute a criminal offence, under national or international law, at the time when it was 
committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time 
when the criminal offence was committed. If, subsequent to the commission of the offence, 
provision is made by law for the imposition of the lighter penalty, the offender shall benefit thereby.  
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2. Nothing in this article shall prejudice the trial and punishment of any person for any act or 
omission which, at the time when it was committed, was criminal according to the general principles 
of law recognized by the community of nations.  

 

Article 16  

 

Everyone shall have the right to recognition everywhere as a person before the law.  

 

Article 17 

 

1. No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or 
correspondence, nor to unlawful attacks on his honour and reputation.  

 

2. Everyone has the right to the protection of the law against such interference or attacks.  

 

Article 18 

 

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall 
include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually 
or in community with others and in public or private, to manifest his religion or belief in worship, 
observance, practice and teaching.  

 

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion 
or belief of his choice.  

 

3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public safety, order, health, or morals or the 
fundamental rights and freedoms of others.  
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4. The States Parties to the present Covenant undertake to have respect for the liberty of parents 
and, when applicable, legal guardians to ensure the religious and moral education of their children in 
conformity with their own convictions.  

 

Article 19 

 

1. Everyone shall have the right to hold opinions without interference.  

 

2. Everyone shall have the right to freedom of expression; this right shall include freedom to seek, 
receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing 
or in print, in the form of art, or through any other media of his choice.  

 

3. The exercise of the rights provided for in paragraph 2 of this article carries with it special duties 
and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as 
are provided by law and are necessary:  

 

(a) For respect of the rights or reputations of others;  

 

(b) For the protection of national security or of public order (ordre public), or of public health or 
morals.  

 

Article 20  

 

1. Any propaganda for war shall be prohibited by law.  

 

2. Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, 
hostility or violence shall be prohibited by law.  

 

Article 21  
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The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of 
this right other than those imposed in conformity with the law and which are necessary in a 
democratic society in the interests of national security or public safety, public order (ordre public), 
the protection of public health or morals or the protection of the rights and freedoms of others.  

 

Article 22  

 

1. Everyone shall have the right to freedom of association with others, including the right to form and 
join trade unions for the protection of his interests.  

 

2. No restrictions may be placed on the exercise of this right other than those which are prescribed 
by law and which are necessary in a democratic society in the interests of national security or public 
safety, public order (ordre public), the protection of public health or morals or the protection of the 
rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on 
members of the armed forces and of the police in their exercise of this right.  

 

3. Nothing in this article shall authorize States Parties to the International Labour Organisation 
Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize to 
take legislative measures which would prejudice, or to apply the law in such a manner as to 
prejudice, the guarantees provided for in that Convention.  

 

Article 23 

 

1. The family is the natural and fundamental group unit of society and is entitled to protection by 
society and the State.  

 

2. The right of men and women of marriageable age to marry and to found a family shall be 
recognized.  

 

3. No marriage shall be entered into without the free and full consent of the intending spouses.  
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4. States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and 
responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of 
dissolution, provision shall be made for the necessary protection of any children.  

 

Article 24  

 

1. Every child shall have, without any discrimination as to race, colour, sex, language, religion, 
national or social origin, property or birth, the right to such measures of protection as are required 
by his status as a minor, on the part of his family, society and the State.  

 

2. Every child shall be registered immediately after birth and shall have a name. 

 

3. Every child has the right to acquire a nationality.  

 

Article 25  

 

Every citizen shall have the right and the opportunity, without any of the distinctions mentioned in 
article 2 and without unreasonable restrictions:  

 

(a) To take part in the conduct of public affairs, directly or through freely chosen representatives;  

 

(b) To vote and to be elected at genuine periodic elections which shall be by universal and equal 
suffrage and shall be held by secret ballot, guaranteeing the free expression of the will of the 
electors;  

 

(c) To have access, on general terms of equality, to public service in his country.  

 

Article 26  

 

All persons are equal before the law and are entitled without any discrimination to the equal 
protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all 
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persons equal and effective protection against discrimination on any ground such as race, colour, 
sex, language, religion, political or other opinion, national or social origin, property, birth or other 
status.  

 

Article 27 

 

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such 
minorities shall not be denied the right, in community with the other members of their group, to 
enjoy their own culture, to profess and practise their own religion, or to use their own language. 

 

PART IV  

 

Article 28  

 

1. There shall be established a Human Rights Committee (hereafter referred to in the present 
Covenant as the Committee). It shall consist of eighteen members and shall carry out the functions 
hereinafter provided.  

 

2. The Committee shall be composed of nationals of the States Parties to the present Covenant who 
shall be persons of high moral character and recognized competence in the field of human rights, 
consideration being given to the usefulness of the participation of some persons having legal 
experience.  

 

3. The members of the Committee shall be elected and shall serve in their personal capacity.  

 

Article 29  

 

1. The members of the Committee shall be elected by secret ballot from a list of persons possessing 
the qualifications prescribed in article 28 and nominated for the purpose by the States Parties to the 
present Covenant.  
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2. Each State Party to the present Covenant may nominate not more than two persons. These 
persons shall be nationals of the nominating State.  

 

3. A person shall be eligible for renomination.  

 

Article 30  

 

1. The initial election shall be held no later than six months after the date of the entry into force of 
the present Covenant.  

 

2. At least four months before the date of each election to the Committee, other than an election to 
fill a vacancy declared in accordance with article 34, the Secretary-General of the United Nations 
shall address a written invitation to the States Parties to the present Covenant to submit their 
nominations for membership of the Committee within three months.  

 

3. The Secretary-General of the United Nations shall prepare a list in alphabetical order of all the 
persons thus nominated, with an indication of the States Parties which have nominated them, and 
shall submit it to the States Parties to the present Covenant no later than one month before the date 
of each election.  

 

4. Elections of the members of the Committee shall be held at a meeting of the States Parties to the 
present Covenant convened by the Secretary General of the United Nations at the Headquarters of 
the United Nations. At that meeting, for which two thirds of the States Parties to the present 
Covenant shall constitute a quorum, the persons elected to the Committee shall be those nominees 
who obtain the largest number of votes and an absolute majority of the votes of the representatives 
of States Parties present and voting.  

 

Article 31  

 

1. The Committee may not include more than one national of the same State.  
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2. In the election of the Committee, consideration shall be given to equitable geographical 
distribution of membership and to the representation of the different forms of civilization and of the 
principal legal systems.  

 

Article 32  

 

1. The members of the Committee shall be elected for a term of four years. They shall be eligible for 
re-election if renominated. However, the terms of nine of the members elected at the first election 
shall expire at the end of two years; immediately after the first election, the names of these nine 
members shall be chosen by lot by the Chairman of the meeting referred to in article 30, paragraph 
4. 2. Elections at the expiry of office shall be held in accordance with the preceding articles of this 
part of the present Covenant.  

 

Article 33  

 

1. If, in the unanimous opinion of the other members, a member of the Committee has ceased to 
carry out his functions for any cause other than absence of a temporary character, the Chairman of 
the Committee shall notify the Secretary-General of the United Nations, who shall then declare the 
seat of that member to be vacant.  

 

2. In the event of the death or the resignation of a member of the Committee, the Chairman shall 
immediately notify the Secretary-General of the United Nations, who shall declare the seat vacant 
from the date of death or the date on which the resignation takes effect.  

 

Article 34  

 

1. When a vacancy is declared in accordance with article 33 and if the term of office of the member 
to be replaced does not expire within six months of the declaration of the vacancy, the Secretary-
General of the United Nations shall notify each of the States Parties to the present Covenant, which 
may within two months submit nominations in accordance with article 29 for the purpose of filling 
the vacancy.  

 

2. The Secretary-General of the United Nations shall prepare a list in alphabetical order of the 
persons thus nominated and shall submit it to the States Parties to the present Covenant. The 
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election to fill the vacancy shall then take place in accordance with the relevant provisions of this 
part of the present Covenant.  

 

3. A member of the Committee elected to fill a vacancy declared in accordance with article 33 shall 
hold office for the remainder of the term of the member who vacated the seat on the Committee 
under the provisions of that article.  

 

Article 35  

 

The members of the Committee shall, with the approval of the General Assembly of the United 
Nations, receive emoluments from United Nations resources on such terms and conditions as the 
General Assembly may decide, having regard to the importance of the Committee's responsibilities.  

 

Article 36  

 

The Secretary-General of the United Nations shall provide the necessary staff and facilities for the 
effective performance of the functions of the Committee under the present Covenant.  

 

Article 37  

 

1. The Secretary-General of the United Nations shall convene the initial meeting of the Committee at 
the Headquarters of the United Nations.  

 

2. After its initial meeting, the Committee shall meet at such times as shall be provided in its rules of 
procedure.  

 

3. The Committee shall normally meet at the Headquarters of the United Nations or at the United 
Nations Office at Geneva.  

 

Article 38  
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Every member of the Committee shall, before taking up his duties, make a solemn declaration in 
open committee that he will perform his functions impartially and conscientiously.  

 

Article 39  

 

1. The Committee shall elect its officers for a term of two years. They may be re-elected.  

 

2. The Committee shall establish its own rules of procedure, but these rules shall provide, inter alia, 
that:  

 

(a) Twelve members shall constitute a quorum;  

 

(b) Decisions of the Committee shall be made by a majority vote of the members present.  

 

Article 40  

 

1. The States Parties to the present Covenant undertake to submit reports on the measures they 
have adopted which give effect to the rights recognized herein and on the progress made in the 
enjoyment of those rights: (a) Within one year of the entry into force of the present Covenant for the 
States Parties concerned;  

 

(b) Thereafter whenever the Committee so requests.  

 

2. All reports shall be submitted to the Secretary-General of the United Nations, who shall transmit 
them to the Committee for consideration. Reports shall indicate the factors and difficulties, if any, 
affecting the implementation of the present Covenant.  

 

3. The Secretary-General of the United Nations may, after consultation with the Committee, transmit 
to the specialized agencies concerned copies of such parts of the reports as may fall within their field 
of competence.  
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4. The Committee shall study the reports submitted by the States Parties to the present Covenant. It 
shall transmit its reports, and such general comments as it may consider appropriate, to the States 
Parties. The Committee may also transmit to the Economic and Social Council these comments along 
with the copies of the reports it has received from States Parties to the present Covenant.  

 

5. The States Parties to the present Covenant may submit to the Committee observations on any 
comments that may be made in accordance with paragraph 4 of this article.  

 

Article 41 

 

1. A State Party to the present Covenant may at any time declare under this article that it recognizes 
the competence of the Committee to receive and consider communications to the effect that a State 
Party claims that another State Party is not fulfilling its obligations under the present Covenant. 
Communications under this article may be received and considered only if submitted by a State Party 
which has made a declaration recognizing in regard to itself the competence of the Committee. No 
communication shall be received by the Committee if it concerns a State Party which has not made 
such a declaration. Communications received under this article shall be dealt with in accordance with 
the following procedure:  

 

(a) If a State Party to the present Covenant considers that another State Party is not giving effect to 
the provisions of the present Covenant, it may, by written communication, bring the matter to the 
attention of that State Party. Within three months after the receipt of the communication the 
receiving State shall afford the State which sent the communication an explanation, or any other 
statement in writing clarifying the matter which should include, to the extent possible and pertinent, 
reference to domestic procedures and remedies taken, pending, or available in the matter;  

 

(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within six months 
after the receipt by the receiving State of the initial communication, either State shall have the right 
to refer the matter to the Committee, by notice given to the Committee and to the other State;  

 

(c) The Committee shall deal with a matter referred to it only after it has ascertained that all available 
domestic remedies have been invoked and exhausted in the matter, in conformity with the generally 
recognized principles of international law. This shall not be the rule where the application of the 
remedies is unreasonably prolonged;  

 

(d) The Committee shall hold closed meetings when examining communications under this article;  
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(e) Subject to the provisions of subparagraph (c), the Committee shall make available its good offices 
to the States Parties concerned with a view to a friendly solution of the matter on the basis of 
respect for human rights and fundamental freedoms as recognized in the present Covenant;  

 

(f) In any matter referred to it, the Committee may call upon the States Parties concerned, referred 
to in subparagraph (b), to supply any relevant information;  

 

(g) The States Parties concerned, referred to in subparagraph (b), shall have the right to be 
represented when the matter is being considered in the Committee and to make submissions orally 
and/or in writing;  

 

(h) The Committee shall, within twelve months after the date of receipt of notice under 
subparagraph (b), submit a report:  

 

(i) If a solution within the terms of subparagraph (e) is reached, the Committee shall confine its 
report to a brief statement of the facts and of the solution reached;  

 

(ii) If a solution within the terms of subparagraph (e) is not reached, the Committee shall confine its 
report to a brief statement of the facts; the written submissions and record of the oral submissions 
made by the States Parties concerned shall be attached to the report. In every matter, the report 
shall be communicated to the States Parties concerned.  

 

2. The provisions of this article shall come into force when ten States Parties to the present Covenant 
have made declarations under paragraph I of this article. Such declarations shall be deposited by the 
States Parties with the Secretary-General of the United Nations, who shall transmit copies thereof to 
the other States Parties. A declaration may be withdrawn at any time by notification to the Secretary-
General. Such a withdrawal shall not prejudice the consideration of any matter which is the subject 
of a communication already transmitted under this article; no further communication by any State 
Party shall be received after the notification of withdrawal of the declaration has been received by 
the Secretary-General, unless the State Party concerned has made a new declaration.  

 

Article 42  
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1. 

 

(a) If a matter referred to the Committee in accordance with article 41 is not resolved to the 
satisfaction of the States Parties concerned, the Committee may, with the prior consent of the States 
Parties concerned, appoint an ad hoc Conciliation Commission (hereinafter referred to as the 
Commission). The good offices of the Commission shall be made available to the States Parties 
concerned with a view to an amicable solution of the matter on the basis of respect for the present 
Covenant;  

 

(b) The Commission shall consist of five persons acceptable to the States Parties concerned. If the 
States Parties concerned fail to reach agreement within three months on all or part of the 
composition of the Commission, the members of the Commission concerning whom no agreement 
has been reached shall be elected by secret ballot by a two-thirds majority vote of the Committee 
from among its members.  

 

2. The members of the Commission shall serve in their personal capacity. They shall not be nationals 
of the States Parties concerned, or of a State not Party to the present Covenant, or of a State Party 
which has not made a declaration under article 41.  

 

3. The Commission shall elect its own Chairman and adopt its own rules of procedure.  

 

4. The meetings of the Commission shall normally be held at the Headquarters of the United Nations 
or at the United Nations Office at Geneva. However, they may be held at such other convenient 
places as the Commission may determine in consultation with the Secretary-General of the United 
Nations and the States Parties concerned.  

 

5. The secretariat provided in accordance with article 36 shall also service the commissions 
appointed under this article.  

 

6. The information received and collated by the Committee shall be made available to the 
Commission and the Commission may call upon the States Parties concerned to supply any other 
relevant information.  
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7. When the Commission has fully considered the matter, but in any event not later than twelve 
months after having been seized of the matter, it shall submit to the Chairman of the Committee a 
report for communication to the States Parties concerned:  

 

(a) If the Commission is unable to complete its consideration of the matter within twelve months, it 
shall confine its report to a brief statement of the status of its consideration of the matter;  

 

(b) If an amicable solution to the matter on tie basis of respect for human rights as recognized in the 
present Covenant is reached, the Commission shall confine its report to a brief statement of the facts 
and of the solution reached;  

 

(c) If a solution within the terms of subparagraph (b) is not reached, the Commission's report shall 
embody its findings on all questions of fact relevant to the issues between the States Parties 
concerned, and its views on the possibilities of an amicable solution of the matter. This report shall 
also contain the written submissions and a record of the oral submissions made by the States Parties 
concerned;  

 

(d) If the Commission's report is submitted under subparagraph (c), the States Parties concerned 
shall, within three months of the receipt of the report, notify the Chairman of the Committee 
whether or not they accept the contents of the report of the Commission.  

 

8. The provisions of this article are without prejudice to the responsibilities of the Committee under 
article 41.  

 

9. The States Parties concerned shall share equally all the expenses of the members of the 
Commission in accordance with estimates to be provided by the Secretary-General of the United 
Nations.  

 

10. The Secretary-General of the United Nations shall be empowered to pay the expenses of the 
members of the Commission, if necessary, before reimbursement by the States Parties concerned, in 
accordance with paragraph 9 of this article.  

 

Article 43  
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The members of the Committee, and of the ad hoc conciliation commissions which may be appointed 
under article 42, shall be entitled to the facilities, privileges and immunities of experts on mission for 
the United Nations as laid down in the relevant sections of the Convention on the Privileges and 
Immunities of the United Nations.  

 

Article 44  

 

The provisions for the implementation of the present Covenant shall apply without prejudice to the 
procedures prescribed in the field of human rights by or under the constituent instruments and the 
conventions of the United Nations and of the specialized agencies and shall not prevent the States 
Parties to the present Covenant from having recourse to other procedures for settling a dispute in 
accordance with general or special international agreements in force between them.  

 

Article 45  

 

The Committee shall submit to the General Assembly of the United Nations, through the Economic 
and Social Council, an annual report on its activities.  

 

PART V  

 

Article 46  

 

Nothing in the present Covenant shall be interpreted as impairing the provisions of the Charter of the 
United Nations and of the constitutions of the specialized agencies which define the respective 
responsibilities of the various organs of the United Nations and of the specialized agencies in regard 
to the matters dealt with in the present Covenant.  

 

Article 47  

 

Nothing in the present Covenant shall be interpreted as impairing the inherent right of all peoples to 
enjoy and utilize fully and freely their natural wealth and resources.  
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PART VI  

 

Article 48  

 

1. The present Covenant is open for signature by any State Member of the United Nations or 
member of any of its specialized agencies, by any State Party to the Statute of the International Court 
of Justice, and by any other State which has been invited by the General Assembly of the United 
Nations to become a Party to the present Covenant.  

 

2. The present Covenant is subject to ratification. Instruments of ratification shall be deposited with 
the Secretary-General of the United Nations.  

 

3. The present Covenant shall be open to accession by any State referred to in paragraph 1 of this 
article.  

 

4. Accession shall be effected by the deposit of an instrument of accession with the Secretary-
General of the United Nations.  

 

5. The Secretary-General of the United Nations shall inform all States which have signed this 
Covenant or acceded to it of the deposit of each instrument of ratification or accession.  

 

Article 49  

 

1. The present Covenant shall enter into force three months after the date of the deposit with the 
Secretary-General of the United Nations of the thirty-fifth instrument of ratification or instrument of 
accession.  

 

2. For each State ratifying the present Covenant or acceding to it after the deposit of the thirty-fifth 
instrument of ratification or instrument of accession, the present Covenant shall enter into force 
three months after the date of the deposit of its own instrument of ratification or instrument of 
accession.  
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Article 50  

 

The provisions of the present Covenant shall extend to all parts of federal States without any 
limitations or exceptions.  

 

Article 51  

 

1. Any State Party to the present Covenant may propose an amendment and file it with the 
Secretary-General of the United Nations. The Secretary-General of the United Nations shall 
thereupon communicate any proposed amendments to the States Parties to the present Covenant 
with a request that they notify him whether they favour a conference of States Parties for the 
purpose of considering and voting upon the proposals. In the event that at least one third of the 
States Parties favours such a conference, the Secretary-General shall convene the conference under 
the auspices of the United Nations. Any amendment adopted by a majority of the States Parties 
present and voting at the conference shall be submitted to the General Assembly of the United 
Nations for approval.  

 

2. Amendments shall come into force when they have been approved by the General Assembly of the 
United Nations and accepted by a two-thirds majority of the States Parties to the present Covenant 
in accordance with their respective constitutional processes. 3. When amendments come into force, 
they shall be binding on those States Parties which have accepted them, other States Parties still 
being bound by the provisions of the present Covenant and any earlier amendment which they have 
accepted.  

 

Article 52  

 

1. Irrespective of the notifications made under article 48, paragraph 5, the Secretary-General of the 
United Nations shall inform all States referred to in paragraph I of the same article of the following 
particulars:  

 

(a) Signatures, ratifications and accessions under article 48;  

 

(b) The date of the entry into force of the present Covenant under article 49 and the date of the 
entry into force of any amendments under article 51.  
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Article 53  

 

1. The present Covenant, of which the Chinese, English, French, Russian and Spanish texts are equally 
authentic, shall be deposited in the archives of the United Nations.  

 

2. The Secretary-General of the United Nations shall transmit certified copies of the present 
Covenant to all States referred to in article 48. 
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English Translation of Argentina’s Gender Identity Law as approved by the Senate of Argentina 
on May 8, 2012 - http://tgeu.org/argentina-gender-identity-law/ 
  
Gender Identity Law – Buenos Aires, November 30th. 
  
Article 1 – Right to gender identity. All persons have the right, 

1. a) To the recognition of their gender identity; 
2. b) To the free development of their person according to their gender identity; 
3. c) To be treated according to their gender identity and, particularly, to be identified in 

that way in the documents proving their identity in terms of the first name/s, image and 
sex recorded there. 

  
Article 2 – Definition. Gender identity is understood as the internal and individual way in which 
gender is perceived by persons, that can correspond or not to the gender assigned at birth, 
including the personal experience of the body. This can involve modifying bodily appearance or 
functions through pharmacological, surgical or other means, provided it is freely chosen. It also 
includes other expressions of gender such as dress, ways of speaking and gestures. 
  
Article 3 – Exercise. All persons can request that the recorded sex be amended, along with the 
changes in first name and image, whenever they do not correspond with the self-perceived 
gender identity. 
  
Article 4 – Requirements. All persons requesting that their recorded sex be amended and their 
first name and images changed invoking the current law, must comply with the following 
requirements: 

1. Prove that they have reached the minimum age of eighteen (18) years, with the exception 
established in Article 5 of the current law. 

2. To submit to the National Bureau of Vital Statistics or their corresponding district offices, 
a request stating that they fall under the protection of the current law and requesting the 
amendment of their birth certificate in the records and a new national identity card, with 
the same number as the original one. 

3. To provide the new first name with which they want to be registered. 
In no case will it be needed to prove that a surgical procedure for total or partial genital 
reassignment, hormonal therapies or any other psychological or medical treatment has taken 
place. 
  
Article 5 – Minors. In relation to those persons younger than eighteen (18) years old, the request 
for the procedure detailed in Article 4 must be made through their legal representatives and with 
explicit agreement by the minor, taking into account the evolving capacities and best interests of 
the child as expressed in the Convention on the Right of the Child and in Law 26061 for the 
Comprehensive Protection of the Rights of Girls, Boys and Adolescents. Likewise, the minor 
must be assisted by a children’s lawyer as prescribed by Article 27 of Law 26061. 
When the consent of any of the minor’s legal representatives is denied or impossible to be 
obtained, it will be possible to resort to summary proceedings so the corresponding judges will 
decide, taking into account the evolving capacities and best interests of the child as expressed in 
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the Convention on the Right of the Child and in Law 26061 for the Comprehensive Protection of 
the Rights of Girls, Boys and Adolescents. 
  
Article 6 – Procedure. Once the requirements stated in Articles 4 and 5 are met, the public 
officer will proceed – without any additional legal or administrative procedure required – to 
notify the amendment of the sex and the change of first name to the Civil Register corresponding 
to the jurisdiction where the birth certificate was filed so it will issue a new birth certificate 
incorporating the said changes, and to issue a new national identity card reflecting the amended 
sex and the new first name as now recorded. Any reference to the current law in the amended 
birth certificate and in the new national identity document issued as a result of it is forbidden. 
The procedures for amending the records as described in the current law are free, personal and 
do not require the intervention of any agent or lawyer. 
  
Article 7 – Effects. The effects of the amendment of the sex and recording a new first name/s 
according to the current law will create rights against third parties since the record is first made. 
The amendment in the records will not change the legal entitlements to rights and legal 
obligations that could have corresponded to the persons before the recording of the amendments, 
nor those derived from the relationships consecrated by family law at all levels and degrees, that 
will remain unchanged, including adoption. 
In all cases, the number in the persons’ national identity document will be relevant over the first 
name or morphological appearance of the persons, for identification purposes. 
  
Article 8 – The record amendments prescribed by the current law, once completed, can only be 
modified again with judicial authorization. 
  
Article 9 – Confidentiality. Only those authorized by the document holder or provided with a 
written and well-founded judicial authorization can have access to the original birth certificate. 
The amendment of the recorded sex and the change in first name will never be given to publicity, 
except with the authorization of the docuent holder. The publication in newspapers prescribed by 
Article 17 of the Law 18248 will be omitted in these cases. 
  
Article 10 – Notifications. The National Bureau of Vital Statistics will provide information about 
the change of national identity document to the National Registry of Criminal Records, to the 
corresponding Electoral Registry for correction of electoral rolls and to other bodies as 
determined in the regulation of this law, including those that might have information on existing 
precautionary measures involving the interested party. 
  
Article 11 – Right to free personal development. All persons older than eighteen (18) years, 
according to Article 1 of the current law and with the aim of ensuring the holistic enjoyment of 
their health, will be able to access total and partial surgical interventions and/or comprehensive 
hormonal treatments to adjust their bodies, including their genitalia, to their self-perceived 
gender identity, without requiring any judicial or administrative authorization. 
There will be no need to prove the will to have a total or partial reassignment surgery in order to 
access comprehensive hormonal treatment. The only requirement will be, in both cases, informed 
consent by the individual concerned. In the case of minors, the informed consent will be obtained 
following the principles and requirements established in Article 5. Without prejudice to the 
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former, when consent for total or partial surgical intervention is to be obtained, the competent 
judicial authorities for the jurisdiction must also express their agreement, taking into account the 
evolving capacities and best interests of the child as expressed in the Convention on the Right of 
the Child and in Law 26061 for the Comprehensive Protection of the Rights of Girls, Boys and 
Adolescents. Judicial authorities must express their views within sixty (60) days from the time 
they were required to provide their agreement. 
Public health officials, be they from the state, private or trade union-run health insurance 
systems, must guarantee in an ongoing way the rights recognized by this law.All medical 
procedures contemplated in this article are included in the Compulsory Medical Plan (that is, 
they are not subjected to additional costs for those having private or trade union-run insurance 
plans), or in whatever system replaces it, as decided by the enforcing authority. 
  
Article 12 – Dignified treatment. The gender identity adopted by the individual must be 
respected, particularly in the case of girls, boys and adolescents using a first name that is 
different from the one recorded in their national identity documents. Whenever requested by the 
individual, the adopted first name must be used for summoning, recording, filing, calling and any 
other procedure or service in public and private spaces. 
When the nature of the procedure makes it necessary to register information in the national 
identity document, a system will be employed that combines the initials of the first name, the 
surname in full, date and year of birth, and the number of the document, adding the first name 
chosen by the individuals on the ground of their gender identity if so required by them. 
In those circumstances in which the person must be named in public, only the chosen first name 
respecting the adopted gender identity will be used. 
  
Article 13 – Enforcement. Every norm, regulation or procedure must respect the human right to 
gender identity. No norm, regulation or procedure must limit, restrict, exclude or annul the 
exercise of the right to gender identity, and all norms must always be interpreted and enforced in 
a manner that favors access to this right. 
  
Article 14 – Section 4 of Article 19 in Law 17132 is repealed. (This 1967 law regulates the 
practice of Medicine, Dentistry and their auxiliary professions. The repealed section forbade 
doctors to carry on “surgical interventions modifying the sex of the sick person, unless they are 
performed after judicial authorization has been provided.”) 
  
Article 15 – The passing of this law is to be communicated to the Executive Power. 
  
*** 
  
Translated by Alejandra Sardá–Chandiramani and Radhika Chandiramani 
Translingua – Traducciones feministas multigenéricas 
  
provided by Global Action for Trans*Equality – GATE 
***  
Original Text in Spanish provided by the Argentinean Ministry of Public Finances: 
IDENTIDAD DE GENERO Ley 26.743 Establécese el derecho a la identidad de género de las 
personas 
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ELIZABETH II c. 7

Gender Recognition Act 2004
2004 CHAPTER 7

An Act to make provision for and in connection with change of gender.
[1st July 2004]

E IT ENACTED by the Queen’s most Excellent Majesty, by and with the advice and
consent of the Lords Spiritual and Temporal, and Commons, in this present

Parliament assembled, and by the authority of the same, as follows:— 

Applications for gender recognition certificate

1 Applications

(1) A person of either gender who is aged at least 18 may make an application for
a gender recognition certificate on the basis of—

(a) living in the other gender, or
(b) having changed gender under the law of a country or territory outside

the United Kingdom.

(2) In this Act “the acquired gender”, in relation to a person by whom an
application under subsection (1) is or has been made, means—

(a) in the case of an application under paragraph (a) of that subsection, the
gender in which the person is living, or

(b) in the case of an application under paragraph (b) of that subsection, the
gender to which the person has changed under the law of the country
or territory concerned.

(3) An application under subsection (1) is to be determined by a Gender
Recognition Panel.

(4) Schedule 1 (Gender Recognition Panels) has effect.

B
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2 Determination of applications

(1) In the case of an application under section 1(1)(a), the Panel must grant the
application if satisfied that the applicant—

(a) has or has had gender dysphoria,
(b) has lived in the acquired gender throughout the period of two years

ending with the date on which the application is made,
(c) intends to continue to live in the acquired gender until death, and
(d) complies with the requirements imposed by and under section 3.

(2) In the case of an application under section 1(1)(b), the Panel must grant the
application if satisfied—

(a) that the country or territory under the law of which the applicant has
changed gender is an approved country or territory, and

(b) that the applicant complies with the requirements imposed by and
under section 3.

(3) The Panel must reject an application under section 1(1) if not required by
subsection (1) or (2) to grant it.

(4) In this Act “approved country or territory” means a country or territory
prescribed by order made by the Secretary of State after consulting the Scottish
Ministers and the Department of Finance and Personnel in Northern Ireland.

3 Evidence

(1) An application under section 1(1)(a) must include either—
(a) a report made by a registered medical practitioner practising in the

field of gender dysphoria and a report made by another registered
medical practitioner (who may, but need not, practise in that field), or

(b) a report made by a chartered psychologist practising in that field and a
report made by a registered medical practitioner (who may, but need
not, practise in that field).

(2) But subsection (1) is not complied with unless a report required by that
subsection and made by—

(a) a registered medical practitioner, or
(b) a chartered psychologist,

practising in the field of gender dysphoria includes details of the diagnosis of
the applicant’s gender dysphoria.

(3) And subsection (1) is not complied with in a case where—
(a) the applicant has undergone or is undergoing treatment for the

purpose of modifying sexual characteristics, or
(b) treatment for that purpose has been prescribed or planned for the

applicant,
unless at least one of the reports required by that subsection includes details of
it.

(4) An application under section 1(1)(a) must also include a statutory declaration
by the applicant that the applicant meets the conditions in section 2(1)(b) and
(c).

(5) An application under section 1(1)(b) must include evidence that the applicant
has changed gender under the law of an approved country or territory.
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(6) Any application under section 1(1) must include—
(a) a statutory declaration as to whether or not the applicant is married,
(b) any other information or evidence required by an order made by the

Secretary of State, and
(c) any other information or evidence which the Panel which is to

determine the application may require,
and may include any other information or evidence which the applicant wishes
to include.

(7) The Secretary of State may not make an order under subsection (6)(b) without
consulting the Scottish Ministers and the Department of Finance and Personnel
in Northern Ireland.

(8) If the Panel which is to determine the application requires information or
evidence under subsection (6)(c) it must give reasons for doing so.

4 Successful applications

(1) If a Gender Recognition Panel grants an application under section 1(1) it must
issue a gender recognition certificate to the applicant.

(2) Unless the applicant is married, the certificate is to be a full gender recognition
certificate.

(3) If the applicant is married, the certificate is to be an interim gender recognition
certificate.

(4) Schedule 2 (annulment or dissolution of marriage after issue of interim gender
recognition certificate) has effect.

(5) The Secretary of State may, after consulting the Scottish Ministers and the
Department of Finance and Personnel in Northern Ireland, specify the content
and form of gender recognition certificates.

5 Subsequent issue of full certificates

(1) A court which—
(a) makes absolute a decree of nullity granted on the ground that an

interim gender recognition certificate has been issued to a party to the
marriage, or

(b) (in Scotland) grants a decree of divorce on that ground,
must, on doing so, issue a full gender recognition certificate to that party and
send a copy to the Secretary of State.

(2) If an interim gender recognition certificate has been issued to a person and
either—

(a) the person’s marriage is dissolved or annulled (otherwise than on the
ground mentioned in subsection (1)) in proceedings instituted during
the period of six months beginning with the day on which it was issued,
or

(b) the person’s spouse dies within that period,
the person may make an application for a full gender recognition certificate at
any time within the period specified in subsection (3) (unless the person is
again married).
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(3) That period is the period of six months beginning with the day on which the
marriage is dissolved or annulled or the death occurs.

(4) An application under subsection (2) must include evidence of the dissolution
or annulment of the marriage and the date on which proceedings for it were
instituted, or of the death of the spouse and the date on which it occurred.

(5) An application under subsection (2) is to be determined by a Gender
Recognition Panel.

(6) The Panel—
(a) must grant the application if satisfied that the applicant is not married,

and
(b) otherwise must reject it.

(7) If the Panel grants the application it must issue a full gender recognition
certificate to the applicant.

6 Errors in certificates

(1) Where a gender recognition certificate has been issued to a person, the person
or the Secretary of State may make an application for a corrected certificate on
the ground that the certificate which has been issued contains an error.

(2) If the certificate was issued by a court the application is to be determined by
the court but in any other case it is to be determined by a Gender Recognition
Panel.

(3) The court or Panel—
(a) must grant the application if satisfied that the gender recognition

certificate contains an error, and
(b) otherwise must reject it.

(4) If the court or Panel grants the application it must issue a corrected gender
recognition certificate to the applicant.

7 Applications: supplementary

(1) An application to a Gender Recognition Panel under section 1(1), 5(2) or 6(1)
must be made in a form and manner specified by the Secretary of State after
consulting the Scottish Ministers and the Department of Finance and Personnel
in Northern Ireland.

(2) The applicant must pay to the Secretary of State a non-refundable fee of an
amount prescribed by order made by the Secretary of State unless the
application is made in circumstances in which, in accordance with provision
made by the order, no fee is payable; and fees of different amounts may be
prescribed for different circumstances.

8 Appeals etc.

(1) An applicant to a Gender Recognition Panel under section 1(1), 5(2) or 6(1) may
appeal to the High Court or Court of Session on a point of law against a
decision by the Panel to reject the application.

(2) An appeal under subsection (1) must be heard in private if the applicant so
requests.
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(3) On such an appeal the court must—
(a) allow the appeal and issue the certificate applied for,
(b) allow the appeal and refer the matter to the same or another Panel for

re-consideration, or
(c) dismiss the appeal.

(4) If an application under section 1(1) is rejected, the applicant may not make
another application before the end of the period of six months beginning with
the date on which it is rejected.

(5) If an application under section 1(1), 5(2) or 6(1) is granted but the Secretary of
State considers that its grant was secured by fraud, the Secretary of State may
refer the case to the High Court or Court of Session.

(6) On a reference under subsection (5) the court—
(a) must either quash or confirm the decision to grant the application, and
(b) if it quashes it, must revoke the gender recognition certificate issued on

the grant of the application and may make any order which it considers
appropriate in consequence of, or otherwise in connection with, doing
so.

Consequences of issue of gender recognition certificate etc.

9 General

(1) Where a full gender recognition certificate is issued to a person, the person’s
gender becomes for all purposes the acquired gender (so that, if the acquired
gender is the male gender, the person’s sex becomes that of a man and, if it is
the female gender, the person’s sex becomes that of a woman).

(2) Subsection (1) does not affect things done, or events occurring, before the
certificate is issued; but it does operate for the interpretation of enactments
passed, and instruments and other documents made, before the certificate is
issued (as well as those passed or made afterwards).

(3) Subsection (1) is subject to provision made by this Act or any other enactment
or any subordinate legislation.

10 Registration

(1) Where there is a UK birth register entry in relation to a person to whom a full
gender recognition certificate is issued, the Secretary of State must send a copy
of the certificate to the appropriate Registrar General.

(2) In this Act “UK birth register entry”, in relation to a person to whom a full
gender recognition certificate is issued, means—

(a) an entry of which a certified copy is kept by a Registrar General, or
(b) an entry in a register so kept,

containing a record of the person’s birth or adoption (or, if there would
otherwise be more than one, the most recent).

(3) “The appropriate Registrar General” means whichever of—
(a) the Registrar General for England and Wales,
(b) the Registrar General for Scotland, or
(c) the Registrar General for Northern Ireland,
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keeps a certified copy of the person’s UK birth register entry or the register
containing that entry.

(4) Schedule 3 (provisions about registration) has effect.

11 Marriage

Schedule 4 (amendments of marriage law) has effect.

12 Parenthood

The fact that a person’s gender has become the acquired gender under this Act
does not affect the status of the person as the father or mother of a child.

13 Social security benefits and pensions

Schedule 5 (entitlement to benefits and pensions) has effect.

14 Discrimination

Schedule 6 (amendments of Sex Discrimination Act 1975 (c. 65) and Sex
Discrimination (Northern Ireland) Order 1976 (S.I. 1976/1042 (N.I. 15))) has
effect.

15 Succession etc.

The fact that a person’s gender has become the acquired gender under this Act
does not affect the disposal or devolution of property under a will or other
instrument made before the appointed day.

16 Peerages etc.

The fact that a person’s gender has become the acquired gender under this
Act—

(a) does not affect the descent of any peerage or dignity or title of honour,
and

(b) does not affect the devolution of any property limited (expressly or not)
by a will or other instrument to devolve (as nearly as the law permits)
along with any peerage or dignity or title of honour unless an intention
that it should do so is expressed in the will or other instrument.

17 Trustees and personal representatives

(1) A trustee or personal representative is not under a duty, by virtue of the law
relating to trusts or the administration of estates, to enquire, before conveying
or distributing any property, whether a full gender recognition certificate has
been issued to any person or revoked (if that fact could affect entitlement to the
property).

(2) A trustee or personal representative is not liable to any person by reason of a
conveyance or distribution of the property made without regard to whether a
full gender recognition certificate has been issued to any person or revoked if
the trustee or personal representative has not received notice of the fact before
the conveyance or distribution.
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(3) This section does not prejudice the right of a person to follow the property, or
any property representing it, into the hands of another person who has
received it unless that person has purchased it for value in good faith and
without notice.

18 Orders where expectations defeated

(1) This section applies where the disposition or devolution of any property under
a will or other instrument (made on or after the appointed day) is different
from what it would be but for the fact that a person’s gender has become the
acquired gender under this Act.

(2) A person may apply to the High Court or Court of Session for an order on the
ground of being adversely affected by the different disposition or devolution
of the property.

(3) The court may, if it is satisfied that it is just to do so, make in relation to any
person benefiting from the different disposition or devolution of the property
such order as it considers appropriate.

(4) An order may, in particular, make provision for—
(a) the payment of a lump sum to the applicant,
(b) the transfer of property to the applicant,
(c) the settlement of property for the benefit of the applicant,
(d) the acquisition of property and either its transfer to the applicant or its

settlement for the benefit of the applicant.

(5) An order may contain consequential or supplementary provisions for giving
effect to the order or for ensuring that it operates fairly as between the
applicant and the other person or persons affected by it; and an order may, in
particular, confer powers on trustees.

19 Sport

(1) A body responsible for regulating the participation of persons as competitors
in an event or events involving a gender-affected sport may, if subsection (2) is
satisfied, prohibit or restrict the participation as competitors in the event or
events of persons whose gender has become the acquired gender under this
Act.

(2) This subsection is satisfied if the prohibition or restriction is necessary to
secure—

(a) fair competition, or
(b) the safety of competitors,

at the event or events.

(3) “Sport” means a sport, game or other activity of a competitive nature.

(4) A sport is a gender-affected sport if the physical strength, stamina or physique
of average persons of one gender would put them at a disadvantage to average
persons of the other gender as competitors in events involving the sport.

(5) This section does not affect—
(a) section 44 of the Sex Discrimination Act 1975 (c. 65) (exception from

Parts 2 to 4 of that Act for acts related to sport), or
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(b) Article 45 of the Sex Discrimination (Northern Ireland) Order 1976 (S.I.
1976/1042 (N.I. 15)) (corresponding provision for Northern Ireland).

20 Gender-specific offences

(1) Where (apart from this subsection) a relevant gender-specific offence could be
committed or attempted only if the gender of a person to whom a full gender
recognition certificate has been issued were not the acquired gender, the fact
that the person’s gender has become the acquired gender does not prevent the
offence being committed or attempted.

(2) An offence is a “relevant gender-specific offence” if—
(a) either or both of the conditions in subsection (3) are satisfied, and
(b) the commission of the offence involves the accused engaging in sexual

activity.

(3) The conditions are—
(a) that the offence may be committed only by a person of a particular

gender, and
(b) that the offence may be committed only on, or in relation to, a person of

a particular gender,
and the references to a particular gender include a gender identified by
reference to the gender of the other person involved.

21 Foreign gender change and marriage

(1) A person’s gender is not to be regarded as having changed by reason only that
it has changed under the law of a country or territory outside the United
Kingdom.

(2) Accordingly, a person is not to be regarded as being married by reason of
having entered into a foreign post-recognition marriage.

(3) But if a full gender recognition certificate is issued to a person who has entered
into a foreign post-recognition marriage, after the issue of the certificate the
marriage is no longer to be regarded as being void on the ground that (at the
time when it was entered into) the parties to it were not respectively male and
female.

(4) However, subsection (3) does not apply to a foreign post-recognition marriage
if a party to it has entered into a later (valid) marriage before the issue of the
full gender recognition certificate.

(5) For the purposes of this section a person has entered into a foreign post-
recognition marriage if (and only if)—

(a) the person has entered into a marriage in accordance with the law of a
country or territory outside the United Kingdom,

(b) before the marriage was entered into the person had changed gender
under the law of that or any other country or territory outside the
United Kingdom,

(c) the other party to the marriage was not of the gender to which the
person had changed under the law of that country or territory, and

(d) by virtue of subsection (1) the person’s gender was not regarded as
having changed under the law of any part of the United Kingdom.
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(6) Nothing in this section prevents the exercise of any enforceable Community
right.

Supplementary

22 Prohibition on disclosure of information

(1) It is an offence for a person who has acquired protected information in an
official capacity to disclose the information to any other person.

(2) “Protected information” means information which relates to a person who has
made an application under section 1(1) and which—

(a) concerns that application or any application by the person under
section 5(2) or 6(1), or

(b) if the application under section 1(1) is granted, otherwise concerns the
person’s gender before it becomes the acquired gender.

(3) A person acquires protected information in an official capacity if the person
acquires it—

(a) in connection with the person’s functions as a member of the civil
service, a constable or the holder of any other public office or in
connection with the functions of a local or public authority or of a
voluntary organisation,

(b) as an employer, or prospective employer, of the person to whom the
information relates or as a person employed by such an employer or
prospective employer, or

(c) in the course of, or otherwise in connection with, the conduct of
business or the supply of professional services.

(4) But it is not an offence under this section to disclose protected information
relating to a person if—

(a) the information does not enable that person to be identified,
(b) that person has agreed to the disclosure of the information,
(c) the information is protected information by virtue of subsection (2)(b)

and the person by whom the disclosure is made does not know or
believe that a full gender recognition certificate has been issued,

(d) the disclosure is in accordance with an order of a court or tribunal,
(e) the disclosure is for the purpose of instituting, or otherwise for the

purposes of, proceedings before a court or tribunal,
(f) the disclosure is for the purpose of preventing or investigating crime,
(g) the disclosure is made to the Registrar General for England and Wales,

the Registrar General for Scotland or the Registrar General for
Northern Ireland,

(h) the disclosure is made for the purposes of the social security system or
a pension scheme,

(i) the disclosure is in accordance with provision made by an order under
subsection (5), or

(j) the disclosure is in accordance with any provision of, or made by virtue
of, an enactment other than this section.

(5) The Secretary of State may by order make provision prescribing circumstances
in which the disclosure of protected information is not to constitute an offence
under this section.
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(6) The power conferred by subsection (5) is exercisable by the Scottish Ministers
(rather than the Secretary of State) where the provision to be made is within the
legislative competence of the Scottish Parliament.

(7) An order under subsection (5) may make provision permitting—
(a) disclosure to specified persons or persons of a specified description,
(b) disclosure for specified purposes,
(c) disclosure of specified descriptions of information, or
(d) disclosure by specified persons or persons of a specified description.

(8) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

23 Power to modify statutory provisions

(1) The Secretary of State may by order make provision for modifying the
operation of any enactment or subordinate legislation in relation to—

(a) persons whose gender has become the acquired gender under this Act,
or

(b) any description of such persons.

(2) The power conferred by subsection (1) is exercisable by the Scottish Ministers
(rather than the Secretary of State) where the provision to be made is within the
legislative competence of the Scottish Parliament.

(3) The appropriate Northern Ireland department may by order make provision
for modifying the operation of any enactment or subordinate legislation which
deals with a transferred matter in relation to—

(a) persons whose gender has become the acquired gender under this Act,
or

(b) any description of such persons.

(4) In subsection (3)—
“the appropriate Northern Ireland department”, in relation to any

enactment or subordinate legislation which deals with a transferred
matter, means the Northern Ireland department which has
responsibility for that matter,

“deals with” is to be construed in accordance with section 98(2) and (3) of
the Northern Ireland Act 1998 (c. 47), and

“transferred matter” has the meaning given by section 4(1) of that Act.

(5) Before an order is made under this section, appropriate consultation must be
undertaken with persons likely to be affected by it.

24 Orders and regulations

(1) Any power of the Secretary of State, the Chancellor of the Exchequer, the
Scottish Ministers or a Northern Ireland department to make an order under
this Act includes power to make any appropriate incidental, supplementary,
consequential or transitional provision or savings.

(2) Any power of the Secretary of State, the Chancellor of the Exchequer or the
Scottish Ministers to make an order under this Act, and any power of the
Registrar General for England and Wales or the Registrar General for Scotland
to make regulations under this Act, is exercisable by statutory instrument.
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(3) No order may be made under section 2 or paragraph 11 of Schedule 3 unless a
draft of the statutory instrument containing the order has been laid before, and
approved by a resolution of, each House of Parliament.

(4) A statutory instrument containing an order made by the Secretary of State
under section 7, 22 or 23 is subject to annulment in pursuance of a resolution of
either House of Parliament.

(5) A statutory instrument containing an order made by the Scottish Ministers
under section 22 or 23 is subject to annulment in pursuance of a resolution of
the Scottish Parliament.

(6) Any power of a Northern Ireland department to make an order or regulations
under this Act is exercisable by statutory rule for the purposes of the Statutory
Rules (Northern Ireland) Order 1979 (S.I. 1979/1573 (N.I. 12)).

(7) Orders and regulations made by a Northern Ireland department under this Act
are subject to negative resolution (within the meaning of section 41(6) of the
Interpretation Act (Northern Ireland) 1954 (c. 33 (N.I.))).

25 Interpretation

In this Act—
“the acquired gender” is to be construed in accordance with section 1(2),
“approved country or territory” has the meaning given by section 2(4),
“the appointed day” means the day appointed by order under section 26,
“chartered psychologist” means a person for the time being listed in the

British Psychological Society’s Register of Chartered Psychologists,
“enactment” includes an enactment contained in an Act of the Scottish

Parliament or in any Northern Ireland legislation,
“full gender recognition certificate” and “interim gender recognition

certificate” mean the certificates issued as such under section 4 or 5 and
“gender recognition certificate” means either of those sorts of
certificate,

“gender dysphoria” means the disorder variously referred to as gender
dysphoria, gender identity disorder and transsexualism,

“Gender Recognition Panel” (and “Panel”) is to be construed in
accordance with Schedule 1,

“subordinate legislation” means an Order in Council, an order, rules,
regulations, a scheme, a warrant, bye-laws or any other instrument
made under an enactment, and

“UK birth register entry” has the meaning given by section 10(2).

26 Commencement

Apart from sections 23 to 25, this section and sections 28 and 29, this Act does
not come into force until such day as the Secretary of State may appoint by
order made after consulting the Scottish Ministers and the Department of
Finance and Personnel in Northern Ireland.

27 Applications within two years of commencement

(1) This section applies where applications are made under section 1(1)(a) during
the period of two years beginning with the appointed day (“the initial period”).
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(2) Section 2(1)(a) has effect as if there were inserted at the end “or has undergone
surgical treatment for the purpose of modifying sexual characteristics,”.

(3) In the case of an application which—
(a) is made during the first six months of the initial period, or
(b) is made during the rest of the initial period and is based on the

applicant having undergone surgical treatment for the purpose of
modifying sexual characteristics,

section 2(1)(b) has effect as if for “two” there were substituted “six”.

(4) Subsections (5) and (6) apply in the case of an application to which subsection
(3) applies and in the case of an application—

(a) made during the rest of the initial period,
(b) based on the applicant having or having had gender dysphoria, and
(c) including a statutory declaration by the applicant that the applicant has

lived in the acquired gender throughout the period of six years ending
with the date on which the application is made.

(5) Section 3 has effect as if for subsections (1) to (3) there were substituted—

“(1) An application under section 1(1)(a) must include either—
(a) a report made by a registered medical practitioner, or
(b) a report made by a chartered psychologist practising in the field

of gender dysphoria.

(2) Where the application is based on the applicant having or having had
gender dysphoria—

(a) the reference in subsection (1) to a registered medical
practitioner is to one practising in the field of gender dysphoria,
and

(b) that subsection is not complied with unless the report includes
details of the diagnosis of the applicant’s gender dysphoria.

(3) Subsection (1) is not complied with in a case where—
(a) the applicant has undergone or is undergoing treatment for the

purpose of modifying sexual characteristics, or
(b) treatment for that purpose has been prescribed or planned for

the applicant,
unless the report required by that subsection includes details of it.”

(6) Paragraph 4(2) of Schedule 1 has effect with the omission of paragraph (b).

28 Extent

(1) The following provisions extend only to England and Wales—
(a) Part 1 of Schedule 2,
(b) Part 1 of Schedule 3, and
(c) Part 1 of Schedule 4.

(2) The following provisions extend only to Scotland—
(a) section 24(5),
(b) Part 2 of Schedule 2,
(c) Part 2 of Schedule 3, and
(d) Part 2 of Schedule 4.
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(3) The following provisions extend only to England and Wales and Scotland—
(a) paragraphs 12, 14 and 16 of Schedule 5, and
(b) Part 1 of Schedule 6.

(4) The following provisions extend only to Northern Ireland—
(a) section 23(3) and (4),
(b) section 24(6) and (7),
(c) Part 3 of Schedule 2,
(d) Part 3 of Schedule 3,
(e) Part 3 of Schedule 4,
(f) paragraphs 13, 15 and 17 of Schedule 5, and
(g) Part 2 of Schedule 6.

(5) Subject to subsections (1) to (4), this Act extends to Northern Ireland (as well as
to England and Wales and Scotland).

29 Short title

This Act may be cited as the Gender Recognition Act 2004.
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S C H E D U L E S

SCHEDULE 1 Section 1

GENDER RECOGNITION PANELS

List of persons eligible to sit

1 (1) The Lord Chancellor must, after consulting the Scottish Ministers and the
Department of Finance and Personnel in Northern Ireland, make
appointments to a list of persons eligible to sit as members of Gender
Recognition Panels.

(2) The only persons who may be appointed to the list are persons who—
(a) have a relevant legal qualification (“legal members”), or
(b) are registered medical practitioners or chartered psychologists

(“medical members”).
(3) The following have a relevant legal qualification—

(a) a person who has a 7 year general qualification within the meaning
of section 71 of the Courts and Legal Services Act 1990 (c. 41), 

(b) an advocate or solicitor in Scotland of at least seven years’ standing,
and

(c) a member of the Bar of Northern Ireland or solicitor of the Supreme
Court of Northern Ireland of at least seven years’ standing.

President

2 (1) The Lord Chancellor must, after consulting the Scottish Ministers and the
Department of Finance and Personnel in Northern Ireland—

(a) appoint one of the legal members to be the President of Gender
Recognition Panels (“the President”), and

(b) appoint another of the legal members to be the Deputy President of
Gender Recognition Panels (“the Deputy President”).

(2) The Deputy President has the functions of the President—
(a) if the President is unavailable, and
(b) during any vacancy in the office of President.

Tenure of persons appointed to list

3 Persons on the list—
(a) hold and vacate their appointments in accordance with the terms on

which they are appointed, and
(b) are eligible for re-appointment at the end of their period of

appointment.
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Membership of Panels

4 (1) The President must make arrangements for determining the membership of
Panels.

(2) The arrangements must ensure that a Panel determining an application
under section 1(1)(a) includes—

(a) at least one legal member, and
(b) at least one medical member.

5 The arrangements must ensure that a Panel determining an application
under section 1(1)(b), 5(2) or 6(1) includes at least one legal member.

Procedure

6 (1) Where a Panel consists of more than one member, either the President or
Deputy President or another legal member nominated by the President must
preside.

(2) Decisions of a Panel consisting of more than one member may be taken by
majority vote (and, if its members are evenly split, the member presiding has
a casting vote).

(3) Panels are to determine applications in private.
(4) A Panel must determine an application without a hearing unless the Panel

considers that a hearing is necessary.
(5) The President may, after consulting the Council on Tribunals, give

directions about the practice and procedure of Panels.
(6) Panels must give reasons for their decisions.
(7) Where a Panel has determined an application, the Secretary of State must

communicate to the applicant the Panel’s decision and its reasons for
making its decision.

Staff and facilities

7 The Secretary of State may make staff and other facilities available to Panels.

Money

8 (1) The Secretary of State may pay sums by way of remuneration, allowances
and expenses to members of Panels.

(2) The Secretary of State may pay compensation to a person who ceases to be
on the list if the Secretary of State thinks it appropriate to do so because of
special circumstances.

Council on Tribunals

9 In Schedule 1 to the Tribunals and Inquiries Act 1992 (c. 53) (tribunals under
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supervision of Council on Tribunals), before paragraph 22 insert—

Disqualification

10 In Part 3 of Schedule 1 to the House of Commons Disqualification Act 1975
(c. 24) (offices disqualifying person from membership of House of
Commons), at the appropriate place insert—

“Person on the list of those eligible to sit as members of a Gender
Recognition Panel.”

11 In Part 3 of Schedule 1 to the Northern Ireland Assembly Disqualification
Act 1975 (c. 25) (offices disqualifying persons from membership of Northern
Ireland Assembly), at the appropriate place insert—

“Person on the list of those eligible to sit as members of a Gender
Recognition Panel.”

SCHEDULE 2 Section 4

INTERIM CERTIFICATES: MARRIAGE

PART 1

ENGLAND AND WALES

1 The Matrimonial Causes Act 1973 (c. 18) is amended as follows.

2 In section 12 (grounds on which a marriage celebrated after 31st July 1971 is
voidable), after paragraph (f) insert—

“(g) that an interim gender recognition certificate under the
Gender Recognition Act 2004 has, after the time of the
marriage, been issued to either party to the marriage;”.

3 In section 13 (bars to relief), after subsection (2) insert—

“(2A) Without prejudice to subsection (1) above, the court shall not grant a
decree of nullity by virtue of section 12 above on the ground
mentioned in paragraph (g) of that section unless it is satisfied that
proceedings were instituted within the period of six months from the
date of issue of the interim gender recognition certificate.”

4 (1) Paragraph 11 of Schedule 1 (grounds on which a marriage celebrated before
1st August 1971 is voidable) is amended as follows.

(2) In sub-paragraph (1), after paragraph (d) insert “or
(e) that an interim gender recognition certificate under the

Gender Recognition Act 2004 has been issued to either
party to the marriage;”.

“Gender Recognition 21AA. Gender Recognition Panels
constituted under Schedule 1 to
the Gender Recognition Act
2004 (c. 7).”
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(3) After sub-paragraph (3) insert—
“(3A) The court shall not grant a decree of nullity in a case falling within

sub-paragraph (1)(e) above unless it is satisfied that proceedings
were instituted within six months from the date of issue of the
interim gender recognition certificate.”

PART 2

SCOTLAND

5 The Divorce (Scotland) Act 1976 (c. 39) is amended as follows.
6 (1) In subsection (1) of section 1 (grounds on which decree of divorce may be

granted)—
(a) the words “the marriage has broken down irretrievably” become

paragraph (a), and
(b) after that paragraph insert “or

(b) an interim gender recognition certificate under the
Gender Recognition Act 2004 has, after the date of the
marriage, been issued to either party to the marriage.”

(2) Accordingly, the title of that section becomes “Grounds of divorce”.

7 In section 2(1) (encouragement of reconciliation), for “in an action for
divorce” substitute “under paragraph (a) of section 1(1)”.

PART 3

NORTHERN IRELAND

8 The Matrimonial Causes (Northern Ireland) Order 1978 (S.I. 1978/1045 (N.I.
15)) is amended as follows.

9 In Article 14 (grounds on which a marriage celebrated after the
commencement of that Article is voidable), after paragraph (f) insert—

“(g) that an interim gender recognition certificate under the
Gender Recognition Act 2004 has, after the time of the
marriage, been issued to either party to the marriage;”.

10 In Article 16 (bars to relief), after paragraph (2) insert—

“(2A) Without prejudice to paragraph (1), the court shall not grant a decree
of nullity by virtue of Article 14 on the ground mentioned in
paragraph (g) of that Article unless it is satisfied that proceedings
were instituted within the period of six months from the date of issue
of the interim gender recognition certificate.”

11 (1) Paragraph 18 of Schedule 3 (grounds on which a marriage celebrated before
the commencement of Article 14 is voidable) is amended as follows.

(2) In sub-paragraph (1), after paragraph (d) insert “or
(e) that an interim gender recognition certificate under the

Gender Recognition Act 2004 has been issued to either
party to the marriage;”.

(3) After sub-paragraph (4) insert—
“(4A) The court shall not grant a decree of nullity in a case falling within

sub-paragraph (1)(e) unless it is satisfied that proceedings were
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instituted within six months from the date of issue of the interim
gender recognition certificate.”

SCHEDULE 3 Section 10

REGISTRATION

PART 1

ENGLAND AND WALES

Introductory

1 In this Part—
“the Registrar General” means the Registrar General for England and

Wales, and
“the 1953 Act” means the Births and Deaths Registration Act 1953

(c. 20).

Gender Recognition Register

2 (1) The Registrar General must maintain, in the General Register Office, a
register to be called the Gender Recognition Register.

(2) In this Part “the Gender Recognition Register” means the register
maintained under sub-paragraph (1).

(3) The form in which the Gender Recognition Register is maintained is to be
determined by the Registrar General.

(4) The Gender Recognition Register is not to be open to public inspection or
search.

Entries in Gender Recognition Register and marking of existing birth register entries

3 (1) If the Registrar General receives under section 10(1) a copy of a full gender
recognition certificate issued to a person, the Registrar General must—

(a) make an entry in the Gender Recognition Register containing such
particulars as may be prescribed in relation to the person’s birth and
any other prescribed matter,

(b) secure that the UK birth register entry is marked in such manner as
may be prescribed, and

(c) make traceable the connection between the entry in the Gender
Recognition Register and the UK birth register entry.

(2) Sub-paragraph (1) does not apply if the certificate was issued after an
application under section 6(1) and that sub-paragraph has already been
complied with in relation to the person.

(3) No certified copy of the UK birth register entry and no short certificate of
birth compiled from that entry is to include anything marked by virtue of
sub-paragraph (1)(b).

(4) Information kept by the Registrar General for the purposes of sub-
paragraph (1)(c) is not to be open to public inspection or search.
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(5) “Prescribed” means prescribed by regulations made by the Registrar
General with the approval of the Chancellor of the Exchequer.

Indexing of entries in Gender Recognition Register

4 (1) The Registrar General must make arrangements for each entry made in the
Gender Recognition Register to be included in the relevant index kept in the
General Register Office.

(2) Any right to search the relevant index includes the right to search entries
included in it by virtue of sub-paragraph (1).

(3) Where by virtue of sub-paragraph (1) an index includes entries in the
Gender Recognition Register, the index must not disclose that fact.

(4) “The relevant index”, in relation to an entry made in the Gender Recognition
Register in relation to a person, means the index of the certified copies of
entries in registers, or of entries in registers, which includes the person’s UK
birth register entry.

Certified copies of entries in Gender Recognition Register

5 (1) Anyone who may have a certified copy of the UK birth register entry of a
person issued with a full gender recognition certificate may have a certified
copy of the entry made in relation to the person in the Gender Recognition
Register.

(2) Any fee which would be payable for a certified copy of the person’s UK birth
register entry is payable for a certified copy of the entry made in relation to
the person in the Gender Recognition Register.

(3) If the person’s UK birth register entry is an entry in the Gender Recognition
Register, sub-paragraph (1) applies as if the person’s UK birth register entry
were the most recent entry within section 10(2)(a) or (b) containing a record
of the person’s birth or adoption which is not an entry in the Gender
Recognition Register.

(4) A certified copy of an entry in the Gender Recognition Register must not
disclose the fact that the entry is contained in the Gender Recognition
Register.

(5) A certified copy of an entry in the Gender Recognition Register must be
sealed or stamped with the seal of the General Register Office.

Short certificates of birth compiled from Gender Recognition Register

6 Where a short certificate of birth under section 33 of the 1953 Act is compiled
from the Gender Recognition Register, the certificate must not disclose that
fact.

Gender Recognition Register: re-registration

7 (1) Section 10A of the 1953 Act (re-registration where parents not married)
applies where an entry relating to a person’s birth has been made in the
Gender Recognition Register as where the birth of a child has been
registered under that Act.

(2) In its application by virtue of sub-paragraph (1) section 10A has effect—
(a) as if the reference to the registrar in subsection (1) were to the

Registrar General, and
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(b) with the omission of subsection (2).
(3) Sections 14 and 14A of the 1953 Act (re-registration in cases of legitimation

and after declaration of parentage) apply where an entry relating to a
person’s birth has been made in the Gender Recognition Register as if the
references in those sections to the Registrar General authorising re-
registration of the person’s birth were to the Registrar General’s re-
registering it.

Correction etc. of Gender Recognition Register

8 (1) Any power or duty of the Registrar General or any other person to correct,
alter, amend, mark or cancel the marking of a person’s UK birth register
entry is exercisable, or falls to be performed, by the Registrar General in
relation to an entry in the Gender Recognition Register which—

(a) relates to that person, and
(b) under paragraph 4(1) is included in the index which includes the

person’s UK birth register entry.
(2) If the person’s UK birth register entry is an entry in the Gender Recognition

Register, the references in sub-paragraph (1) to the person’s UK birth
register entry are to the most recent entry within section 10(2)(a) or (b)
containing a record of the person’s birth or adoption which is not an entry
in the Gender Recognition Register.

(3) The Registrar General may correct the Gender Recognition Register by entry
in the margin (without any alteration of the original entry) in consequence
of the issue of a full gender recognition certificate after an application under
section 6(1).

Revocation of gender recognition certificate etc.

9 (1) This paragraph applies if, after an entry has been made in the Gender
Recognition Register in relation to a person, the High Court or the Court of
Session makes an order under section 8(6) quashing the decision to grant the
person’s application under section 1(1) or 5(2).

(2) The High Court or the Court of Session must inform the Registrar General.
(3) Subject to any appeal, the Registrar General must—

(a) cancel the entry in the Gender Recognition Register, and
(b) cancel, or secure the cancellation, of any marking of an entry relating

to the person made by virtue of paragraph 3(1)(b).

Evidence

10 (1) Section 34(5) of the 1953 Act (certified copy of entry in register under that Act
deemed to be true copy) applies in relation to the Gender Recognition
Register as if it were a register under that Act.

(2) A certified copy of an entry made in the Gender Recognition Register in
relation to a person is to be received, without further or other proof, as
evidence—

(a) if the relevant index is the index of the Adopted Children Register, of
the matters of which a certified copy of an entry in that Register is
evidence,
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(b) if the relevant index is the index of the Parental Order Register, of the
matters of which a certified copy of an entry in that Register is
evidence, and

(c) otherwise, of the person’s birth.
(3) And any certified copy which is receivable in evidence of any matter in

Northern Ireland by virtue of paragraph 31(2)(a) or (b) of this Schedule is
also receivable as evidence of that matter in England and Wales.

Regulatory reform

11 The Chancellor of the Exchequer may by order amend this Part in
consequence of any order under section 1 of the Regulatory Reform Act 2001
(c. 6) which includes provision relating to the system of registration of births
and adoptions in England and Wales.

PART 2

SCOTLAND

Introductory

12 In this Part—
“the Registrar General” means the Registrar General for Scotland, and
“the 1965 Act” means the Registration of Births, Deaths and Marriages

(Scotland) Act 1965 (c. 49).

Gender Recognition Register

13 (1) The Registrar General must maintain, in the General Register Office of
Births, Deaths and Marriages in Scotland, a register to be called the Gender
Recognition Register.

(2) In this Part “the Gender Recognition Register” means the register
maintained under sub-paragraph (1).

(3) The form in which the Gender Recognition Register is maintained is to be
determined by the Registrar General.

(4) The Gender Recognition Register is not to be open to public inspection or
search.

Entries in Gender Recognition Register

14 (1) If the Registrar General receives under section 10(1) a copy of a full gender
recognition certificate issued to a person, the Registrar General must—

(a) make an entry in the Gender Recognition Register containing such
particulars as may be prescribed in relation to the person’s birth and
any other prescribed matter, and

(b) otherwise than by annotating in any way the birth register, make
traceable the connection between the UK birth register entry and the
entry in the Gender Recognition Register.

(2) Sub-paragraph (1) does not apply if the gender recognition certificate was
issued after an application under section 6(1) and that sub-paragraph has
already been complied with in relation to the person.
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(3) Information kept by the Registrar General for the purposes of sub-
paragraph (1)(b) is not to be open to public inspection or search.

(4) “Prescribed” means prescribed by regulations made by the Registrar
General with the approval of the Scottish Ministers.

Indexing of entries in Gender Recognition Register

15 (1) The Registrar General must make arrangements for each entry made in the
Gender Recognition Register to be included in an index of such entries kept
in the General Register Office of Births, Deaths and Marriages in Scotland.

(2) Whenever the Registrar General causes a search to be made under
subsection (2)(a) of section 38 of the 1965 Act (search of indexes of entries in
the registers of births, deaths and marriages) on behalf of any person, he
must also, without payment of any fee additional to the fee or fees
prescribed under that section—

(a) cause a search to be made of the index of entries in the Gender
Recognition Register on behalf of that person, and

(b) issue to that person an extract of any such entry provided that
(disregarding, for the purposes of subsection (4)(j) of section 22, this
paragraph) disclosure of the entry to the person would not constitute
an offence under that section.

Extracts of entries in Gender Recognition Register

16 (1) This paragraph applies in respect of an extract issued under paragraph
15(2)(b).

(2) Except as regards the sex and name of the person to whom it relates, the
extract must have the form and content it would have had had it been an
extract from the register of births of the entry relating to that person.

(3) The extract must not disclose the fact that the entry is contained in the
Gender Recognition Register.

Abbreviated certificates of birth compiled from Gender Recognition Register

17 Where an abbreviated certificate of birth under section 40 of the 1965 Act is
compiled from the Gender Recognition Register, the certificate must not
disclose that fact.

Gender Recognition Register: correction, re-registration etc.

18 Section 18A(2) (decrees of parentage and non-parentage), section 20(1) and
(3) (re-registration in certain cases), section 42(1) and (5) (correction of
errors), section 43(1), (2) and (5) to (9) (recording change of name or
surname) and section 44 (Register of Corrections etc.) of the 1965 Act apply
in relation to the Gender Recognition Register as they apply in relation to the
register of births.

Revocation of gender recognition certificate etc.

19 (1) This paragraph applies if, after an entry has been made in the Gender
Recognition Register in relation to a person, the High Court or the Court of
Session makes an order under section 8(6) quashing the decision to grant the
person’s application under section 1(1) or 5(2).
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(2) The High Court or the Court of Session must inform the Registrar General.
(3) Subject to any appeal, the Registrar General must cancel the entry in the

Gender Recognition Register.

Authentication and admissibility

20 Section 41 of the 1965 Act (authentication of extracts etc. and their
admissibility as evidence) applies in relation to the Gender Recognition
Register as in relation to the registers kept under the provisions of that Act.

PART 3

NORTHERN IRELAND

Introductory

21 In this Part—
“the Registrar General” means the Registrar General for Northern

Ireland, and
“the 1976 Order” means the Births and Deaths Registration (Northern

Ireland) Order 1976 (S.I. 1976/1041 (N.I. 14)).

Gender Recognition Register

22 (1) The Registrar General must maintain, in the General Register Office in
Northern Ireland, a register to be called the Gender Recognition Register.

(2) In this Part “the Gender Recognition Register” means the register
maintained under sub-paragraph (1).

(3) The form in which the Gender Recognition Register is maintained is to be
determined by the Registrar General.

(4) The Gender Recognition Register is not to be open to public inspection or
search.

Entries in Gender Recognition Register and marking of existing birth register entries

23 (1) If the Registrar General receives under section 10(1) a copy of a full gender
recognition certificate issued to a person, the Registrar General must—

(a) make an entry in the Gender Recognition Register containing such
particulars as may be prescribed in relation to the person’s birth and
any other prescribed matter,

(b) secure that the UK birth register entry is marked in such manner as
may be prescribed, and

(c) make traceable the connection between the entry in the Gender
Recognition Register and the UK birth register entry.

(2) Sub-paragraph (1) does not apply if the gender recognition certificate was
issued after an application under section 6(1) and that sub-paragraph has
already been complied with in relation to the person.

(3) No certified copy of the UK birth register entry and no short certificate of
birth compiled from that entry is to include anything marked by virtue of
sub-paragraph (1)(b).
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(4) Information kept by the Registrar General for the purposes of sub-
paragraph (1)(c) is not to be open to public inspection or search.

(5) “Prescribed” means prescribed by regulations made by the Department of
Finance and Personnel.

Indexing of entries in Gender Recognition Register

24 (1) The Registrar General must make arrangements for each entry made in the
Gender Recognition Register to be included in the relevant index kept in the
General Register Office in Northern Ireland.

(2) Any right to search the relevant index includes the right to search entries
included in it by virtue of sub-paragraph (1).

(3) Where by virtue of sub-paragraph (1) an index includes entries in the
Gender Recognition Register, the index must not disclose that fact.

(4) “The relevant index”, in relation to an entry made in the Gender Recognition
Register in relation to a person, means the index of the entries in registers
which includes the UK birth register entry.

Certified copies of entries in Gender Recognition Register

25 (1) Anyone who may have a certified copy of the UK birth register entry of a
person issued with a full gender recognition certificate may have a certified
copy of the entry made in relation to the person in the Gender Recognition
Register.

(2) Any fee which would be payable for a certified copy of the person’s UK birth
register entry is payable for a certified copy of the entry made in relation to
the person in the Gender Recognition Register.

(3) If the person’s UK birth register entry is an entry in the Gender Recognition
Register, sub-paragraph (1) applies as if the person’s UK birth register entry
were the most recent entry within section 10(2)(a) or (b) containing a record
of the person’s birth or adoption which is not an entry in the Gender
Recognition Register.

(4) A certified copy of an entry in the Gender Recognition Register must not
disclose the fact that the entry is contained in the Gender Recognition
Register.

(5) A certified copy of an entry in the Gender Recognition Register must be
sealed or stamped with the seal of the General Register Office in Northern
Ireland.

Short certificates of birth compiled from Gender Recognition Register

26 Where a short certificate of birth under Article 40 of the 1976 Order is
compiled from the Gender Recognition Register, the certificate must not
disclose that fact.

Gender Recognition Register: re-registration

27 Articles 18, 19 and 19A of the 1976 Order (re-registration of births) apply
where an entry relating to a person’s birth has been made in the Gender
Recognition Register as if the references in those Articles to the Registrar
General authorising re-registration of the person’s birth were to the
Registrar General’s re-registering it.
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Correction of errors in Gender Recognition Register

28 (1) Any power or duty of the Registrar General to correct, alter, amend, mark or
cancel the marking of a person’s UK birth register entry is exercisable, or
falls to be performed, by the Registrar General in relation to an entry in the
Gender Recognition Register which—

(a) relates to that person, and
(b) under paragraph 24(1) is included in the index which includes the

person’s UK birth register entry.
(2) If the person’s UK birth register entry is an entry in the Gender Recognition

Register, the references in sub-paragraph (1) to the person’s UK birth
register entry are to the most recent entry within section 10(2)(a) or (b)
containing a record of the person’s birth or adoption which is not an entry
in the Gender Recognition Register.

(3) The Registrar General may correct the Gender Recognition Register by entry
in the margin (without any alteration of the original entry) in consequence
of the issue of a full gender recognition certificate after an application under
section 6(1).

Revocation of gender recognition certificate etc.

29 (1) This paragraph applies if, after an entry has been made in the Gender
Recognition Register in relation to a person, the High Court or the Court of
Session makes an order under section 8(6) quashing the decision to grant the
person’s application under section 1(1) or 5(2).

(2) The High Court or the Court of Session must inform the Registrar General.
(3) Subject to any appeal, the Registrar General must—

(a) cancel the entry in the Gender Recognition Register, and
(b) cancel, or secure the cancellation of, any marking of an entry relating

to the person made by virtue of paragraph 23(1)(b).

Change of name

30 Paragraphs (4) to (6) of Article 37 of the 1976 Order (change of name) apply
in relation to the Gender Recognition Register as they apply in relation to a
register under that Order.

Evidence

31 (1) Article 42 of the 1976 Order (proof of age or death) applies in relation to the
Gender Recognition Register as it applies in relation to a register under that
Order.

(2) A certified copy of an entry made in the Gender Recognition Register in
relation to a person is to be received, without further or other proof, as
evidence—

(a) if the relevant index is the index of the Adopted Children Register, of
the matters of which a certified copy of an entry in that Register is
evidence,

(b) if the relevant index is the index of the Parental Order Register, of the
matters of which a certified copy of an entry in that Register is
evidence, and

(c) otherwise, of the person’s birth.
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(3) And any certified copy which is receivable in evidence of any matter in
England and Wales by virtue of paragraph 10(2)(a) or (b) of this Schedule is
also receivable as evidence of that matter in Northern Ireland.

Fees

32 Article 47 of the 1976 Order (fees for searches, certificates etc.) applies in
relation to the Gender Recognition Register as it applies in relation to a
register under that Order.

SCHEDULE 4 Section 11

EFFECT ON MARRIAGE

PART 1

ENGLAND AND WALES

Marriage Act 1949 (c. 76)

1 The Marriage Act 1949 is amended as follows.

2 In section 1 (restrictions on marriage), insert at the end—

“(6) Subsection (5) of this section and Parts 2 and 3 of the First Schedule
to this Act have effect subject to the following modifications in the
case of a party to a marriage whose gender has become the acquired
gender under the Gender Recognition Act 2004 (“the relevant
person”).

(7) Any reference in those provisions to a former wife or former
husband of the relevant person includes (respectively) any former
husband or former wife of the relevant person.

(8) And—
(a) the reference in paragraph (b) of subsection (5) of this section

to the relevant person’s son’s mother is to the relevant
person’s son’s father if the relevant person is the son’s
mother; and

(b) the reference in paragraph (d) of that subsection to the
relevant person’s daughter’s father is to the relevant person’s
daughter’s mother if the relevant person is the daughter’s
father.”

3 After section 5A insert—

“5B Marriages involving person of acquired gender

(1) A clergyman is not obliged to solemnise the marriage of a person if
the clergyman reasonably believes that the person’s gender has
become the acquired gender under the Gender Recognition Act 2004.

(2) A clerk in Holy Orders of the Church in Wales is not obliged to
permit the marriage of a person to be solemnised in the church or
chapel of which the clerk is the minister if the clerk reasonably
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believes that the person’s gender has become the acquired gender
under that Act.”

Matrimonial Causes Act 1973 (c. 18)

4 The Matrimonial Causes Act 1973 is amended as follows.

5 In section 12 (grounds on which a marriage celebrated after 31st July 1971 is
voidable), insert at the end—

“(h) that the respondent is a person whose gender at the time of
the marriage had become the acquired gender under the
Gender Recognition Act 2004.”

6 In section 13(2), (3) and (4) (bars to relief), for “or (f)” substitute “, (f) or (h)”.

PART 2

SCOTLAND

Marriage (Scotland) Act 1977 (c. 15)

7 In section 2 of the Marriage (Scotland) Act 1977 (marriage of related
persons), insert at the end—

“(6) Subsections (1A) and (1B) above and paragraphs 2 and 2A of
Schedule 1 to this Act have effect subject to the following
modifications in the case of a party to a marriage whose gender has
become the acquired gender under the Gender Recognition Act 2004
(“the relevant person”).

(7) Any reference in those provisions to a former wife or former
husband of the relevant person includes (respectively) any former
husband or former wife of the relevant person.

(8) And—
(a) the reference in paragraph (b) of subsection (1B) above to the

relevant person’s son’s mother is to the relevant person’s
son’s father if the relevant person is the son’s mother; and

(b) the reference in paragraph (d) of that subsection to the
relevant person’s daughter’s father is to the relevant person’s
daughter’s mother if the relevant person is the daughter’s
father.”

PART 3

NORTHERN IRELAND

Family Law (Miscellaneous Provisions) (Northern Ireland) Order 1984 (S.I. 1984/1984 (N.I. 
14))

8 In Article 18 of the Family Law (Miscellaneous Provisions) (Northern
Ireland) Order 1984 (restrictions on marriage), after paragraph (2D) insert—

“(2DA) Paragraph (2D) and Parts 2 and 3 of the Table in paragraph (1) have
effect subject to the following modifications in the case of a party to
a marriage whose gender has become the acquired gender under the
Gender Recognition Act 2004 (“the relevant person”).
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(2DB) Any reference in those provisions to a former wife or former
husband of the relevant person includes (respectively) any former
husband or former wife of the relevant person.

(2DC) And—
(a) the reference in paragraph (2D)(b) to the relevant person’s

son’s mother is to the relevant person’s son’s father if the
relevant person is the son’s mother, and

(b) the reference in paragraph (2D)(d) to the relevant person’s
daughter’s father is to the relevant person’s daughter’s
mother if the relevant person is the daughter’s father.”

Matrimonial Causes (Northern Ireland) Order 1978 (S.I. 1978/1045 (N.I. 15))

9 The Matrimonial Causes (Northern Ireland) Order 1978 is amended as
follows.

10 In Article 14 (grounds on which a marriage celebrated after the
commencement of that Article is voidable), insert at the end—

“(h) that the respondent is a person whose gender at the time of
the marriage had become the acquired gender under the
Gender Recognition Act 2004.”

11 In Article 16(2), (3) and (4) (bars to relief), for “or (f)” substitute “, (f) or (h)”.

SCHEDULE 5 Section 13

BENEFITS AND PENSIONS

PART 1

INTRODUCTORY

1 This Schedule applies where a full gender recognition certificate is issued to
a person.

PART 2

STATE BENEFITS

Introductory

2 (1) In this Part of this Schedule “the 1992 Act” means—
(a) in England and Wales and Scotland, the Social Security

Contributions and Benefits Act 1992 (c. 4), and
(b) in Northern Ireland, the Social Security Contributions and Benefits

(Northern Ireland) Act 1992 (c. 7).
(2) In this Part of this Schedule “the Administration Act” means—

(a) in England and Wales and Scotland, the Social Security
Administration Act 1992 (c. 5), and

(b) in Northern Ireland, the Social Security Administration (Northern
Ireland) Act 1992 (c. 8).
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(3) Expressions used in this Part of this Schedule and in Part 2 of the 1992 Act
have the same meaning in this Part of this Schedule as in Part 2 of the 1992
Act.

Widowed mother’s allowance

3 (1) If (immediately before the certificate is issued) the person is, or but for
section 1 of the Administration Act would be, entitled to a widowed
mother’s allowance under section 37 of the 1992 Act (allowance for woman
whose husband died before 9th April 2001)—

(a) the person is not entitled to that allowance afterwards, but
(b) (instead) subsections (2) to (5) of section 39A of the 1992 Act

(widowed parent’s allowance) apply in relation to the person.
(2) If (immediately before the certificate is issued) the person is (actually)

entitled to a widowed mother’s allowance, the entitlement to widowed
parent’s allowance conferred by sub-paragraph (1) is not subject to section 1
of the Administration Act.

Widow’s pension

4 If (immediately before the certificate is issued) the person is entitled to a
widow’s pension under section 38 of the 1992 Act (pension for woman
whose husband died before 9th April 2001), the person is not entitled to that
pension afterwards.

Widowed parent’s allowance

5 If (immediately before the certificate is issued) the person is, or but for
section 1 of the Administration Act would be, entitled to a widowed parent’s
allowance by virtue of subsection (1)(b) of section 39A of the 1992 Act
(allowance for man whose wife died before 9th April 2001), subsections (2)
to (5) of that section continue to apply in relation to the person afterwards.

Long-term incapacity benefit etc.

6 If (immediately before the certificate is issued) the person is entitled to
incapacity benefit, or a Category A retirement pension, under—

(a) section 40 of the 1992 Act (long-term incapacity benefit etc. for
woman whose husband died before 9th April 2001), or

(b) section 41 of the 1992 Act (long-term incapacity benefit etc. for man
whose wife died before that date),

the person is not so entitled afterwards.

Category A retirement pension

7 (1) Any question—
(a) whether the person is entitled to a Category A retirement pension

(under section 44 of the 1992 Act) for any period after the certificate
is issued, and 

(b) (if so) the rate at which the person is so entitled for the period,
is to be decided as if the person’s gender had always been the acquired
gender.

(2) Accordingly, if (immediately before the certificate is issued) the person—
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(a) is a woman entitled to a Category A retirement pension, but
(b) has not attained the age of 65,

the person ceases to be so entitled when it is issued.
(3) And, conversely, if (immediately before the certificate is issued) the

person—
(a) is a man who has attained the age at which a woman of the same age

attains pensionable age, but
(b) has not attained the age of 65,

the person is to be treated for the purposes of section 44 of the 1992 Act as
attaining pensionable age when it is issued.

(4) But sub-paragraph (1) does not apply if and to the extent that the decision of
any question to which it refers is affected by—

(a) the payment or crediting of contributions, or the crediting of
earnings, in respect of a period ending before the certificate is issued,
or

(b) preclusion from regular employment by responsibilities at home for
such a period.

(5) Paragraph 10 makes provision about deferment of Category A retirement
pensions.

Category B retirement pension etc.

8 (1) Any question whether the person is entitled to—
(a) a Category B retirement pension (under section 48A, 48B, 48BB or 51

of the 1992 Act), or
(b) an increase in a Category A retirement pension under section 51A or

52 of the 1992 Act (increase in Category A retirement pension by
reference to amount of Category B retirement pension),

for any period after the certificate is issued is (in accordance with section
9(1)) to be decided as if the person’s gender were the acquired gender (but
subject to sub-paragraph (4)).

(2) Accordingly, if (immediately before the certificate is issued) the person is a
woman entitled to—

(a) a Category B retirement pension, or
(b) an increase in a Category A retirement pension under section 51A or

52 of the 1992 Act,
the person may cease to be so entitled when it is issued.

(3) And, conversely, if (immediately before the certificate is issued) the
person—

(a) is a man who has attained the age at which a woman of the same age
attains pensionable age, but

(b) has not attained the age of 65,
the person is to be treated for the purposes of sections 48A, 48B and 48BB of
the 1992 Act as attaining pensionable age when it is issued.

(4) But a person who is a man (immediately before the certificate is issued) is not
entitled to a Category B retirement pension under section 48B of the 1992 Act
for any period after it is issued if the person—

(a) attains (or has attained) the age of 65 before 6th April 2010, and
(b) would not have been entitled to a Category B retirement pension

under section 51 of the 1992 Act for that period if still a man.
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(5) Paragraph 10 makes provision about deferment of Category B retirement
pensions.

Shared additional pension

9 (1) Any question—
(a) whether the person is entitled to a shared additional pension (under

section 55A of the 1992 Act) for any period after the certificate is
issued, and

(b) (if so) the rate at which the person is so entitled for the period,
is to be decided on the basis of the person attaining pensionable age on the
same date as someone of the acquired gender (and the same age).

(2) Accordingly, if (immediately before the certificate is issued) the person—
(a) is a woman entitled to a shared additional pension, but
(b) has not attained the age of 65,

the person ceases to be so entitled when it is issued.
(3) And, conversely, if (immediately before the certificate is issued) the

person—
(a) is a man who has attained the age at which a woman of the same age

attains pensionable age, but
(b) has not attained the age of 65,

the person is to be treated for the purposes of section 55A of the 1992 Act as
attaining pensionable age when it is issued.

(4) Paragraph 10 makes provision about deferment of shared additional
pensions.

Deferment of pensions

10 (1) The person’s entitlement to—
(a) a Category A retirement pension,
(b) a Category B retirement pension, or
(c) a shared additional pension,

is not to be taken to have been deferred for any period ending before the
certificate is issued unless the condition in sub-paragraph (2) is satisfied.

(2) The condition is that the entitlement both—
(a) was actually deferred during the period, and
(b) would have been capable of being so deferred had the person’s

gender been the acquired gender.

Category C retirement pension for widows

11 If (immediately before the certificate is issued) the person is entitled to a
Category C retirement pension under section 78(2) of the 1992 Act, the
person is not entitled to that pension afterwards.

Graduated retirement benefit: Great Britain

12 (1) The provision that may be made by regulations under paragraph 15 of
Schedule 3 to the Social Security (Consequential Provisions) Act 1992 (c. 6)
(power to retain provisions repealed by Social Security Act 1973 (c. 38), with
or without modification, for transitional purposes) includes provision
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modifying the preserved graduated retirement benefit provisions in
consequence of this Act.

(2) “The preserved graduated retirement benefit provisions” are the provisions
of the National Insurance Act 1965 (c. 51) relating to graduated retirement
benefit continued in force, with or without modification, by regulations
having effect as if made under that paragraph.

Graduated retirement benefit: Northern Ireland

13 (1) The provision that may be made by regulations under paragraph 15 of
Schedule 3 to the Social Security (Consequential Provisions) (Northern
Ireland) Act 1992 (c. 9) (corresponding power for Northern Ireland) includes
provision modifying the Northern Ireland preserved graduated retirement
benefit provisions in consequence of this Act.

(2) “The Northern Ireland preserved graduated retirement benefit provisions”
are the provisions of the National Insurance Act (Northern Ireland) 1966
(c. 6 (N.I.)) relating to graduated retirement benefit continued in force, with
or without modification, by regulations having effect as if made under that
paragraph.

PART 3

OCCUPATIONAL PENSION SCHEMES

Guaranteed minimum pensions etc.: Great Britain

14 (1) In this paragraph “the 1993 Act” means the Pension Schemes Act 1993 (c. 48);
and expressions used in this paragraph and in that Act have the same
meaning in this paragraph as in that Act.

(2) The fact that the person’s gender has become the acquired gender does not
affect the operation of section 14 of the 1993 Act (guaranteed minimum) in
relation to the person, except to the extent that its operation depends on
section 16 of the 1993 Act (revaluation); and sub-paragraphs (3) and (5) have
effect subject to that.

(3) If (immediately before the certificate is issued) the person is a woman who
is entitled to a guaranteed minimum pension but has not attained the age of
65—

(a) the person is for the purposes of section 13 of the 1993 Act and the
guaranteed minimum pension provisions to be treated after it is
issued as not having attained pensionable age (so that the
entitlement ceases) but as attaining pensionable age on subsequently
attaining the age of 65, and

(b) in a case where the person’s guaranteed minimum pension has
commenced before the certificate is issued, it is to be treated for the
purposes of Chapter 3 of Part 4 of the 1993 Act (anti-franking) as if it
had not.

(4) But sub-paragraph (3)(a) does not—
(a) affect any pension previously paid to the person, or
(b) prevent section 15 of the 1993 Act (increase of guaranteed minimum

where commencement of guaranteed minimum pension postponed)
operating to increase the person’s guaranteed minimum by reason of
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a postponement of the commencement of the person’s guaranteed
minimum pension for a period ending before the certificate is issued.

(5) If (immediately before the certificate is issued) the person is a man who— 
(a) has attained the age of 60, but
(b) has not attained the age of 65,

the person is to be treated for the purposes of section 13 of the 1993 Act and
the guaranteed minimum pension provisions as attaining pensionable age
when it is issued.

(6) If at that time the person has attained the age of 65, the fact that the person’s
gender has become the acquired gender does not affect the person’s
pensionable age for those purposes.

(7) The fact that the person’s gender has become the acquired gender does not
affect any guaranteed minimum pension to which the person is entitled as a
widow or widower immediately before the certificate is issued (except in
consequence of the operation of the previous provisions of this Schedule).

(8) If a transaction to which section 19 of the 1993 Act applies which is carried
out before the certificate is issued discharges a liability to provide a
guaranteed minimum pension for or in respect of the person, it continues to
do so afterwards.

(9) “The guaranteed minimum pension provision” means so much of the 1993
Act (apart from section 13) and of any other enactment as relates to
guaranteed minimum pensions.

Guaranteed minimum pensions etc.: Northern Ireland

15 (1) In this paragraph “the 1993 Act” means the Pension Schemes (Northern
Ireland) Act 1993 (c. 49); and expressions used in this paragraph and in that
Act have the same meaning in this paragraph as in that Act.

(2) The fact that the person’s gender has become the acquired gender does not
affect the operation of section 10 of the 1993 Act (guaranteed minimum) in
relation to the person, except to the extent that its operation depends on
section 12 of the 1993 Act (revaluation); and sub-paragraphs (3) and (5) have
effect subject to that.

(3) If (immediately before the certificate is issued) the person is a woman who
is entitled to a guaranteed minimum pension but has not attained the age of
65—

(a) the person is for the purposes of section 9 of the 1993 Act and the
guaranteed minimum pension provisions to be treated after it is
issued as not having attained pensionable age (so that the
entitlement ceases) but as attaining pensionable age on subsequently
attaining the age of 65, and

(b) in a case where the person’s guaranteed minimum pension has
commenced before the certificate is issued, it is to be treated for the
purposes of Chapter 3 of Part 4 of the 1993 Act (anti-franking) as if it
had not.

(4) But sub-paragraph (3)(a) does not—
(a) affect any pension previously paid to the person, or
(b) prevent section 11 of the 1993 Act (increase of guaranteed minimum

where commencement of guaranteed minimum pension postponed)
operating to increase the person’s guaranteed minimum by reason of
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a postponement of the commencement of the person’s guaranteed
minimum pension for a period ending before the certificate is issued.

(5) If (immediately before the certificate is issued) the person is a man who— 
(a) has attained the age of 60, but
(b) has not attained the age of 65,

the person is to be treated for the purposes of section 9 of the 1993 Act and
the guaranteed minimum pension provisions as attaining pensionable age
when it is issued.

(6) If at that time the person has attained the age of 65, the fact that the person’s
gender has become the acquired gender does not affect the person’s
pensionable age for those purposes.

(7) The fact that the person’s gender has become the acquired gender does not
affect any guaranteed minimum pension to which the person is entitled as a
widow or widower immediately before the certificate is issued (except in
consequence of the operation of the previous provisions of this Schedule).

(8) If a transaction to which section 15 of the 1993 Act applies which is carried
out before the certificate is issued discharges a liability to provide a
guaranteed minimum pension for or in respect of the person, it continues to
do so afterwards.

(9) “The guaranteed minimum pension provision” means so much of the 1993
Act (apart from section 9) and of any other enactment as relates to
guaranteed minimum pensions.

Equivalent pension benefits: Great Britain

16 (1) The provision that may be made by regulations under paragraph 15 of
Schedule 3 to the Social Security (Consequential Provisions) Act 1992 (c. 6)
(power to retain provisions repealed by Social Security Act 1973 (c. 38), with
or without modification, for transitional purposes) includes provision
modifying the preserved equivalent pension benefits provisions in
consequence of this Act.

(2) “The preserved equivalent pension benefits provisions” are the provisions of
the National Insurance Act 1965 (c. 51) relating to equivalent pension
benefits continued in force, with or without modification, by regulations
having effect as if made under that paragraph.

Equivalent pension benefits: Northern Ireland

17 (1) The provision that may be made by regulations under paragraph 15 of
Schedule 3 to the Social Security (Consequential Provisions) (Northern
Ireland) Act 1992 (c. 9) (corresponding power for Northern Ireland) includes
provision modifying the Northern Ireland preserved equivalent pension
benefits provisions in consequence of this Act.

(2) “The Northern Ireland preserved equivalent pension benefits provisions”
are the provisions of the National Insurance Act (Northern Ireland) 1966
(c. 6 (N.I.))  relating to equivalent pension benefits continued in force, with
or without modification, by regulations having effect as if made under that
paragraph.
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SCHEDULE 6 Section 14

SEX DISCRIMINATION

PART 1

GREAT BRITAIN

1 The Sex Discrimination Act 1975 (c. 65) is amended as follows.

2 In section 7A (gender reassignment: exception for genuine occupational
qualification), insert at the end—

“(4) Subsection (1) does not apply in relation to discrimination against a
person whose gender has become the acquired gender under the
Gender Recognition Act 2004.”

3 In section 7B (supplementary exceptions relating to gender reassignment),
for subsection (3) substitute—

“(3) Subsection (2) does not apply in relation to discrimination against a
person whose gender has become the acquired gender under the
Gender Recognition Act 2004.”

4 In section 9 (discrimination against contract workers), after subsection (3C)
insert—

“(3D) Subsections (3B) and (3C) do not apply in relation to discrimination
against a person whose gender has become the acquired gender
under the Gender Recognition Act 2004.”

5 In section 11 (partnerships), after subsection (3C) insert—

“(3D) Subsections (3B) and (3C) do not apply in relation to discrimination
against a person whose gender has become the acquired gender
under the Gender Recognition Act 2004.”

PART 2

NORTHERN IRELAND

6 The Sex Discrimination (Northern Ireland) Order 1976 (S.I. 1976/1042 (N.I.
15)) is amended as follows.

7 In Article 10A (gender reassignment: exception for genuine occupational
qualification), insert at the end—

“(4) Paragraph (1) does not apply in relation to discrimination against a
person whose gender has become the acquired gender under the
Gender Recognition Act 2004.”

8 In Article 10B (supplementary exceptions relating to gender reassignment),
for paragraph (3) substitute—

“(3) Paragraph (2) does not apply in relation to discrimination against a
person whose gender has become the acquired gender under the
Gender Recognition Act 2004.”

9 In Article 12 (discrimination against contract workers), after paragraph (3C)
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insert—

“(3D) Paragraphs (3B) and (3C) do not apply in relation to discrimination
against a person whose gender has become the acquired gender
under the Gender Recognition Act 2004.”

10 In Article 14 (partnerships), after paragraph (3C) insert—

“(3D) Paragraphs (3B) and (3C) do not apply in relation to discrimination
against a person whose gender has become the acquired gender
under the Gender Recognition Act 2004.”
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4 CHRISTINE GOODWIN v. THE UNITED KINGDOM JUDGMENT

The applicant was also present.
The Court heard addresses by Ms Cox and Mr Rabinder Singh.
11.  On 3 July 2002, Mrs Tsatsa-Nikolovska and Mr Zagrebelsky who 

were unable to take part in further consideration of the case, were replaced 
by Mrs Mularoni and Mr Caflisch.

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

12.  The applicant is a United Kingdom citizen born in 1937 and is a 
post-operative male to female transsexual.

13.  The applicant had a tendency to dress as a woman from early 
childhood and underwent aversion therapy in 1963-64. In the mid-1960s,  
she was diagnosed as a transsexual. Though she married a woman and they 
had four children, her conviction was that her “brain sex” did not fit her 
body. From that time until 1984 she dressed as a man for work but as a 
woman in her free time. In January 1985, the applicant began treatment in 
earnest, attending appointments once every three months at the Gender 
Identity Clinic at the Charing Cross Hospital, which included regular 
consultations with a psychiatrist as well as on occasion a psychologist. She 
was prescribed hormone therapy, began attending grooming classes and 
voice training. Since this time, she has lived fully as a woman. In October 
1986, she underwent surgery to shorten her vocal chords. In August 1987, 
she was accepted on the waiting list for gender re-assignment surgery. In 
1990, she underwent gender re-assignment surgery at a National Health 
Service hospital. Her treatment and surgery was provided for and paid for 
by the National Health Service.

14.  The applicant divorced from her former wife on a date unspecified 
but continued to enjoy the love and support of her children. 

15.  The applicant claims that between 1990 and 1992 she was sexually 
harassed by colleagues at work. She attempted to pursue a case of sexual 
harassment in the Industrial Tribunal but claimed that she was unsuccessful 
because she was considered in law to be a man. She did not challenge this 
decision by appealing to the Employment Appeal Tribunal. The applicant 
was subsequently dismissed from her employment for reasons connected 
with her health, but alleges that the real reason was that she was a 
transsexual.

16.  In 1996, the applicant started work with a new employer and was 
required to provide her National Insurance (“NI”) number. She was 
concerned that the new employer would be in a position to trace her details 
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as once in the possession of the number it would have been possible to find 
out about her previous employers and obtain information from them. 
Although she requested the allocation of a new NI number from the 
Department of Social Security (“DSS”), this was rejected and she eventually 
gave the new employer her NI number. The applicant claims that the new 
employer has now traced back her identity as she began experiencing 
problems at work. Colleagues stopped speaking to her and she was told that 
everyone was talking about her behind her back. 

17.  The DSS Contributions Agency informed the applicant that she 
would be ineligible for a State pension at the age of 60, the age of 
entitlement for women in the United Kingdom. In April 1997, the DSS 
informed the applicant that her pension contributions would have to be 
continued until the date at which she reached the age of 65, being the age of 
entitlement for men, namely April 2002. On 23 April 1997, she therefore 
entered into an undertaking with the DSS to pay direct the NI contributions 
which would otherwise be deducted by her employer as for all male 
employees. In the light of this undertaking, on 2 May 1997, the DSS 
Contributions Agency issued the applicant with a Form CF 384 Age 
Exemption Certificate (see Relevant domestic law and practice below).

18.  The applicant's files at the DSS were marked “sensitive” to ensure 
that only an employee of a particular grade had access to her files. This 
meant in practice that the applicant had to make special appointments for 
even the most trivial matters and could not deal directly with the local office 
or deal with queries over the telephone. Her record continues to state her sex 
as male and despite the “special procedures” she has received letters from 
the DSS addressed to the male name which she was given at birth.

19.  In a number of instances, the applicant stated that she has had to 
choose between revealing her birth certificate and foregoing certain 
advantages which were conditional upon her producing her birth certificate. 
In particular, she has not followed through a loan conditional upon life 
insurance, a re-mortgage offer and an entitlement to winter fuel allowance 
from the DSS. Similarly, the applicant remains obliged to pay the higher 
motor insurance premiums applicable to men. Nor did she feel able to report 
a theft of 200 pounds sterling to the police, for fear that the investigation 
would require her to reveal her identity.
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II.  RELEVANT DOMESTIC LAW AND PRACTICE

A.  Names

20.  Under English law, a person is entitled to adopt such first names or 
surname as he or she wishes. Such names are valid for the purposes of 
identification and may be used in passports, driving licences, medical and 
insurance cards, etc. The new names are also entered on the electoral roll.

B.  Marriage and definition of gender in domestic law

21.  Under English law, marriage is defined as the voluntary union 
between a man and a woman. In the case of Corbett v. Corbett ([1971] 
Probate Reports 83), Mr Justice Ormrod ruled that sex for that purpose is to 
be determined by the application of chromosomal, gonadal and genital tests 
where these are congruent and without regard to any surgical intervention. 
This use of biological criteria to determine sex was approved by the Court 
of Appeal in R. v. Tan ([1983] Queen's Bench Reports 1053) and given 
more general application, the court holding that a person born male had 
been correctly convicted under a statute penalising men who live on the 
earnings of prostitution, notwithstanding the fact that the accused had 
undergone gender reassignment therapy.

22.  Under section 11(b) of the Matrimonial Causes Act 1973, any 
marriage where the parties are not respectively male and female is void. The 
test applied as to the sex of the partners to a marriage is that laid down in 
the above-mentioned case of Corbett v. Corbett. According to that same 
decision a marriage between a male-to-female transsexual and a man might 
also be avoided on the basis that the transsexual was incapable of 
consummating the marriage in the context of ordinary and complete sexual 
intercourse (obiter per Mr Justice Ormrod).

This decision was reinforced by Section 12(a) of the Matrimonial Causes 
Act 1973, according to which a marriage that has not been consummated 
owing to the incapacity of either party to consummate may be voidable. 
Section 13(1) of the Act provides that the court must not grant a decree of 
nullity if it is satisfied that the petitioner knew the marriage was voidable, 
but led the respondent to believe that she would not seek a decree of nullity, 
and that it would be unjust to grant the decree.

C.  Birth certificates

23.  Registration of births is governed by the Births and Deaths 
Registration Act 1953 (“the 1953 Act”). Section 1(1) of that Act requires 
that the birth of every child be registered by the Registrar of Births and 
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Deaths for the area in which the child is born. An entry is regarded as a 
record of the facts at the time of birth. A birth certificate accordingly 
constitutes a document revealing not current identity but historical facts.

24.  The sex of the child must be entered on the birth certificate. The 
criteria for determining the sex of a child at birth are not defined in the Act. 
The practice of the Registrar is to use exclusively the biological criteria 
(chromosomal, gonadal and genital) as laid down by Mr Justice Ormrod in 
the above-mentioned case of Corbett v. Corbett.

25.  The 1953 Act provides for the correction by the Registrar of clerical 
errors or factual errors. The official position is that an amendment may only 
be made if the error occurred when the birth was registered. The fact that it 
may become evident later in a person's life that his or her “psychological” 
sex is in conflict with the biological criteria is not considered to imply that 
the initial entry at birth was a factual error. Only in cases where the apparent 
and genital sex of a child was wrongly identified, or where the biological 
criteria were not congruent, can a change in the initial entry be made. It is 
necessary for that purpose to adduce medical evidence that the initial entry 
was incorrect. No error is accepted to exist in the birth entry of a person 
who undergoes medical and surgical treatment to enable that person to 
assume the role of the opposite sex.

26.  The Government point out that the use of a birth certificate for 
identification purposes is discouraged by the Registrar General, and for a 
number of years birth certificates have contained a warning that they are not 
evidence of the identity of the person presenting it. However, it is a matter 
for individuals whether to follow this recommendation.

D.  Social security, employment and pensions

27.  A transsexual continues to be recorded for social security, national 
insurance and employment purposes as being of the sex recorded at birth. 

1.  National Insurance
28.  The DSS registers every British citizen for National Insurance 

purposes (“NI”) on the basis of the information in their birth certificate. 
Non-British citizens who wish to register for NI in the United Kingdom 
may use their passport or identification card as evidence of identity if a birth 
certificate is unavailable.

29.  The DSS allocates every person registered for NI with a unique NI 
number. The NI number has a standard format consisting of two letters 
followed by three pairs of numbers and a further letter. It contains no 
indication in itself of the holder's sex or of any other personal information. 
The NI number is used to identify each person with a NI account (there are 
at present approximately 60 million individual NI accounts). The DSS are 
thereby able to record details of all NI contributions paid into the account 
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during the NI account holder's life and to monitor each person's liabilities, 
contributions and entitlement to benefits accurately. New numbers may in 
exceptional cases be issued to persons e.g. under the witness protection 
schemes or to protect the identity of child offenders.

30.  Under Regulation 44 of the Social Security (Contributions) 
Regulations 1979, made under powers conferred by paragraph 8(1)(p) of 
Schedule 1 to the Social Security Contributions and Benefits Act 1992, 
specified individuals are placed under an obligation to apply for a NI 
number unless one has already been allocated to them.

31.  Under Regulation 45 of the 1979 Regulations, an employee is under 
an obligation to supply his NI number to his employer on request.

32.  Section 112(1) of the Social Security Administration Act 1992 
provides:

“(1)  If a person for the purpose of obtaining any benefit or other payment under the 
legislation ...[as defined in section 110 of the Act]... whether for himself or some other 
person, or for any other purpose connected with that legislation -

(a)  makes a statement or representation which he knows to be false; or

(b)  produces or furnishes, or knowingly causes or knowingly allows to be produced 
or furnished, any document or information which he knows to be false in a material 
particular, he shall be guilty of an offence.”

33.  It would therefore be an offence under this section for any person to 
make a false statement in order to obtain a NI number.

34.  Any person may adopt such first name, surname or style of address 
(e.g. Mr, Mrs, Miss, Ms) that he or she wishes for the purposes of the name 
used for NI registration. The DSS will record any such amendments on the 
person's computer records, manual records and NI number card. But, the 
DSS operates a policy of only issuing one NI number for each person 
regardless of any changes that occur to that person's sexual identity through 
procedures such as gender re-assignment surgery. A renewed application for 
leave to apply for judicial review of the legality of this policy brought by a 
male-to-female transsexual was dismissed by the Court of Appeal in the 
case of R v. Secretary of State for Social Services ex parte Hooker (1993) 
(unreported). McCowan LJ giving the judgment of the Court stated (at 
page 3 of the transcript): 

“...since it will not make the slightest practical difference, far from the Secretary of 
State's decision being an irrational one, I consider it a perfectly rational decision. I 
would further reject the suggestion that the applicant had a legitimate expectation that 
a new number would be given to her for psychological purposes when, in fact, its 
practical effect would be nil.”

35.  Information held in the DSS NI records is confidential and will not 
normally be disclosed to third parties without the consent of the person 
concerned. Exceptions are possible in cases where the public interest is at 
stake or the disclosure is necessary to protect public funds. By virtue of 
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Section 123 of the Social Security Administration Act 1992, it is an offence 
for any person employed in social security administration to disclose 
without lawful authority information acquired in the course of his or her 
employment.

36.  The DSS operates a policy of normally marking records belonging to 
persons known to be transsexual as nationally sensitive. Access to these 
records is controlled by DSS management. Any computer printer output 
from these records will normally be referred to a special section within the 
DSS to ensure that identity details conform with those requested by the 
relevant person.

37.  NI contributions are made by way of deduction from an employee's 
pay by the employer and then by payment to the Inland Revenue (for 
onward transmission to the DSS). Employers at present will make such 
deductions for a female employee until she reaches the pensionable age of 
60 and for a male employee until he reaches the pensionable age of 65. The 
DSS operates a policy for male-to-female transsexuals whereby they may 
enter into an undertaking with the DSS to pay direct to the DSS any NI 
contributions due after the transsexual has reached the age of 60 which have 
ceased to be deducted by the employer in the belief that the employee is 
female. In the case of female-to-male transsexuals, any deductions which 
are made by an employer after the age of 60 may be reclaimed directly from 
the DSS by the employee.

38.  In some cases employers will require proof that an apparent female 
employee has reached, or is about to reach, the age of 60 and so entitled not 
to have the NI deductions made.  Such proof may be provided in the form of 
an Age Exemption Certificate (form CA4180 or CF384). The DSS may 
issue such a certificate to a male-to-female transsexual where such a person 
enters into an undertaking to pay any NI contributions direct to the DSS.

2.  State pensions
39.  A male-to-female transsexual is currently entitled to a State pension 

at the retirement age of 65 applied to men and not the age of 60 which is 
applicable to women. A full pension will be payable only if she has made 
contributions for 44 years as opposed to the 39 years required of women. 

40.  A person's sex for the purposes of pensionable age is determined 
according to biological sex at birth. This approach was approved by the 
Social Security Commissioner (a judicial officer, who specialises in social 
security law) in a number of cases:

In the case entitled R(P) 2/80, a male-to-female transsexual claimed 
entitlement to a pensionable age of 60. The Commissioner dismissed the 
claimant's appeal and stated at paragraph 9 of his decision:
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“(a)  In my view, the word “woman” in section 27 of the Act means a person who is 
biologically a woman. Sections 28 and 29 contain many references to a woman in 
terms which indicate that a person is denoted who is capable of forming a valid 
marriage with a husband. That can only be a person who is biologically a woman.

(b)  I doubt whether the distinction between a person who is biologically, and one 
who is socially, female has ever been present in the minds of the legislators when 
enacting relevant statutes. However that may be, it is certain that Parliament has never 
conferred on any person the right or privilege of changing the basis of his national 
insurance rights from those appropriate to a man to those appropriate to a woman. In 
my judgment, such a fundamental right or privilege would have to be expressly 
granted.   ...

(d)  I fully appreciate the unfortunate predicament of the claimant, but the merits are 
not all on her side. She lived as a man from birth until 1975, and, during the part of 
that period when she was adult, her insurance rights were those appropriate to a man. 
These rights are in some respects more extensive than those appropriate to a woman. 
Accordingly, an element of unfairness to the general public might have to be tolerated 
so as to allow the payment of a pension to her at the pensionable age of a woman.”

41.  The Government have instituted plans to eradicate the difference 
between men and women concerning age of entitlement to State pensions. 
Equalisation of the pension age is to begin in 2010 and it is anticipated that 
by 2020 the transition will be complete. As regards the issue of free bus 
passes in London, which also differentiated between men and women 
concerning age of eligibility (65 and 60 respectively), the Government have 
also announced plans to introduce a uniform age.

3.  Employment
42.  Under section 16(1) of the Theft Act 1968, it is a criminal offence 

liable to a sentence of imprisonment to dishonestly obtain a pecuniary 
advantage by deception. Pecuniary advantage includes, under 
section 16(2)(c), being given the opportunity to earn remuneration in 
employment. Should a post-operative transsexual be asked by a prospective 
employer to disclose all their previous names, but fail to make full 
disclosure before entering into a contract of employment, an offence might 
be committed. Furthermore, should the employer discover the lack of full 
disclosure, there might also be a risk of dismissal or an action by the 
employer for damages.

43.  In its judgment of 30 April 1996, in the case of P. v. S. and Cornwall 
County Council, the European Court of Justice (ECJ) held that 
discrimination arising from gender reassignment constituted discrimination 
on grounds of sex and, accordingly, Article 5 § 1 of Council Directive 
76/207/EEC of 9 February 1976 on the implementation of the principle of 
equal treatment for men and women as regards access to employment, 
vocational training and promotion and working conditions, precluded 
dismissal of a transsexual for a reason related to a gender reassignment. The 
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ECJ held, rejecting the argument of the United Kingdom Government that 
the employer would also have dismissed P. if P. had previously been a 
woman and had undergone an operation to become a man, that 

“... where a person is dismissed on the ground that he or she intends to undergo or 
has undergone gender reassignment, he or she is treated unfavourably by comparison 
with persons of the sex to which he or she was deemed to belong before undergoing 
gender reassignment.

To tolerate such discrimination would be tantamount, as regards such a person, to a 
failure to respect the dignity and freedom to which he or she is entitled and which the 
Court has a duty to safeguard.” (paragraphs 21–22)

44.  The ruling of the ECJ was applied by the Employment Appeal 
Tribunal in a decision handed down on 27 June 1997 (Chessington World of 
Adventures Ltd v. Reed [1997] 1 Industrial Law Reports).

45.  The Sexual Discrimination (Gender Re-assignment) Regulations 
1999 were issued to comply with the ruling of the European Court of Justice 
in P. v. S. and Cornwall County Council (30 April 1996). This provides 
generally that transsexual persons should not be treated less favourably in 
employment because they are transsexual (whether pre- or post-operative).

E.  Rape

46.  Prior to 1994, for the purposes of the law of rape, a male-to-female 
transsexual would have been regarded as a male. Pursuant to section 142 of 
the Criminal Justice and Public Order Act 1994, for rape to be established 
there has to be “vaginal or anal intercourse with a person”. In a judgment of 
28 October 1996, the Reading Crown Court found that penile penetration of 
a male to female transsexual's artificially constructed vagina amounted to 
rape: R. v. Matthews (unreported).

F.  Imprisonment

47.  Prison rules require that male and female prisoners shall normally be 
detained separately and also that no prisoner shall be stripped and searched 
in the sight of a person of the opposite sex (Rules 12(1) and 41(3) of the 
Prison Rules 1999 respectively).

48.  According to the Report of the Working Group on Transsexual 
People (Home Office April 2000, see further below, paragraphs 49-50), 
which conducted a review of law and practice, post-operative transsexuals 
where possible were allocated to an establishment for prisoners of their new 
gender. Detailed guidelines concerning the searching of transsexual 
prisoners were under consideration by which post-operative male to female 
transsexuals would be treated as women for the purposes of searches and 
searched only by women (see paragraphs 2.75-2.76).
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G.  Current developments

1.  Review of the situation of transsexuals in the United Kingdom
49.  On 14 April 1999, the Secretary of State for the Home Department 

announced the establishment of an Interdepartmental Working Group on 
Transsexual People with the following terms of reference:

“to consider, with particular reference to birth certificates, the need for appropriate 
legal measures to address the problems experienced by transsexuals, having due 
regard to scientific and societal developments, and measures undertaken in other 
countries to deal with this issue.”

50.  The Working Group produced a report in April 2000 in which it 
examined the current position of transsexuals in the United Kingdom, with 
particular reference to their status under national law and the changes which 
might be made. It concluded:

“5.1.  Transsexual  people deal with their condition in different ways. Some live in 
the opposite sex without any treatment to acquire its physical attributes. Others take 
hormones so as to obtain some of the secondary characteristics of their chosen sex. A 
smaller number will undergo surgical procedures to make their bodies resemble, so far 
as possible, those of their acquired gender. The extent of treatment may be determined 
by individual choice, or by other factors such as health or financial resources. Many 
people revert to their biological sex after living for some time in the opposite sex, and 
some alternate between the two sexes throughout their lives. Consideration of the way 
forward must therefore take into account the needs of people at these different stages 
of change.

5.2.  Measures have already been taken in a number of areas to assist transsexual 
people. For example, discrimination in employment against people on the basis of 
their transsexuality has been prohibited by the Sex Discrimination (Gender 
Reassignment) Regulations 1999 which, with few exceptions, provide that a 
transsexual person (whether pre- or post-operative) should not be treated less 
favourably because they are transsexual. The criminal justice system (i.e. the police, 
prisons, courts, etc.) try to accommodate the needs of transsexual people so far as is 
possible within operational constraints. A transsexual offender will normally be 
charged in their acquired gender, and a post-operative prisoner will usually be sent to 
a prison appropriate to their new status. Transsexual victims and witnesses will, in 
most circumstances, similarly be treated as belonging to their acquired gender.

5.3.  In addition, official documents will often be issued in the acquired gender 
where the issue is identifying the individual rather than legal status. Thus, a 
transsexual person may obtain a passport, driving licence, medical card etc, in their 
new gender. We understand that many non-governmental bodies, such as examination 
authorities, will often re-issue examination certificates etc. (or otherwise provide 
evidence of qualifications) showing the required gender. We also found that at least 
one insurance company will issue policies to transsexual people in their acquired 
gender.
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5.4.  Notwithstanding such provisions, transsexual people are conscious of certain 
problems which do not have to be faced by the majority of the population. 
Submissions to the Group suggested that the principal areas where the transsexual 
community is seeking change are birth certificates, the right to marry and full 
recognition of their new gender for all legal purposes.

5.5.  We have identified three options for the future;

–  to leave the current situation unchanged;

–  to issue birth certificates showing the new name and, possibly, the new gender;

–  to grant full legal recognition of the new gender subject to certain criteria and 
procedures.

We suggest that before taking a view on these options the Government may wish to 
put the issues out to public consultation.”

51.  The report was presented to Parliament in July 2000. Copies were 
placed in the libraries of both Houses of Parliament and sent to 280 
recipients, including Working Group members, Government officials, 
Members of Parliament, individuals and organisations. It was publicised by 
a Home Office press notice and made available to members of the public 
through application to the Home Office in writing, E-mail, by telephone or 
the Home Office web site. 

2.  Recent domestic case-law
52.  In the case of Bellinger v. Bellinger, EWCA Civ 1140 [2001], 

3 FCR 1, the appellant who had been classified at birth as a man had 
undergone gender re-assignment surgery and in 1981 had gone through a 
form of marriage with a man who was aware of her background. She sought 
a declaration under the Family Law Act 1986 that the marriage was valid. 
The Court of Appeal held, by a majority, that the appellant's marriage was 
invalid as the parties were not respectively male and female, which terms 
were to be determined by biological criteria as set out in the decision of 
Corbett v. Corbett [1971]. Although it was noted that there was an 
increasing emphasis upon the impact of psychological factors on gender, 
there was no clear point at which such factors could be said to have effected 
a change of gender. A person correctly registered as male at birth, who had 
undergone gender reassignment surgery and was now living as a woman 
was biologically a male and therefore could not be defined as female for the 
purposes of marriage. It was for Parliament, not for the courts, to decide at 
what point it would be appropriate to recognise that a person who had been 
assigned to one sex at birth had changed gender for the purposes of 
marriage. Dame Elizabeth Butler-Sloss, President of the Family Division 
noted the warnings of the European Court of Human Rights about continued 
lack of response to the situation of transsexuals and observed that largely as 
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a result of these criticisms an interdepartmental working group had been set 
up, which had in April 2000 issued a careful and comprehensive review of 
the medical condition, current practice in other countries and the state of 
English law in relevant aspects of the life of an individual:

“[95.] ... We inquired of Mr Moylan on behalf of the Attorney-General, what steps 
were being taken by any government department, to take forward any of the 
recommendations of the Report, or to prepare a consultation paper for public 
discussion.

[96.]  To our dismay, we were informed that no steps whatsoever have been, or to 
the knowledge of Mr Moylan, were intended to be, taken to carry this matter forward. 
It appears, therefore, that the commissioning and completion of the report is the sum 
of the activity on the problems identified both by the Home Secretary in his terms of 
reference, and by the conclusions of the members of the working group. That would 
seem to us to be a failure to recognise the increasing concerns and changing attitudes 
across western Europe which have been set out so clearly and strongly in judgments of 
Members of the European Court at Strasbourg, and which in our view need to be 
addressed by the UK...

[109.]  We would add however, with the strictures of the European Court of Human 
Rights well in mind, that there is no doubt that the profoundly unsatisfactory nature of 
the present position and the plight of transsexuals requires careful consideration. The 
recommendation of the interdepartmental working group for public consultation 
merits action by the government departments involved in these issues. The problems 
will not go away and may well come again before the European Court sooner rather 
than later.”

53.  In his dissenting judgment, Lord Justice Thorpe considered that the 
foundations of the judgment in Corbett v. Corbett were no longer secure, 
taking the view that an approach restricted to biological criteria was no 
longer permissible in the light of scientific, medical and social change. 

“[155.]  To make the chromosomal factor conclusive, or even dominant, seems to 
me particularly questionable in the context of marriage. For it is an invisible feature of 
an individual, incapable of perception or registration other than by scientific test. It 
makes no contribution to the physiological or psychological self. Indeed in the context 
of the institution of marriage as it is today it seems to me right as a matter of principle 
and logic to give predominance to psychological factors just as it seem right to carry 
out the essential assessment of gender at or shortly before the time of marriage rather 
than at the time of birth...

[160.]  The present claim lies most evidently in the territory of the family justice 
system. That system must always be sufficiently flexible to accommodate social 
change. It must also be humane and swift to recognise the right to human dignity and 
to freedom of choice in the individual's private life. One of the objectives of statute 
law reform in this field must be to ensure that the law reacts to and reflects social 
change. That must also be an objective of the judges in this field in the construction of 
existing statutory provisions. I am strongly of the opinion that there are not 
sufficiently compelling reasons, having regard to the interests of others affected or, 
more relevantly, the interests of society as a whole, to deny this appellant legal 
recognition of her marriage. I would have allowed this appeal.”
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He also noted the lack of progress in domestic reforms:
“[151.]  ...although the [interdepartmental] report has been made available by 

publication, Mr Moylan said that there has since been no public consultation. 
Furthermore when asked whether the Government had any present intention of 
initiating public consultation or any other process in preparation for a parliamentary 
Bill, Mr Moylan said that he had no instructions. Nor did he have any instructions as 
to whether the Government intended to legislate. My experience over the last 10 years 
suggests how hard it is for any department to gain a slot for family law reform by 
primary legislation. These circumstances reinforce my view that it is not only open to 
the court but it is its duty to construe s 11(c) either strictly, alternatively liberally as 
the evidence and the submissions in this case justify.”

3.  Proposals to reform the system of registration of births, marriages 
and deaths

54.  In January 2002, the Government presented to Parliament the 
document “Civil Registration: Vital Change (Birth, Marriage and Death 
Registration in the 21st Century)” which set out plans for creating a central 
database of registration records which moves away from a traditional 
snapshot of life events towards the concept of a living record or single 
“through life” record: 

“In time, updating the information in a birth record will mean that changes to a 
person's names, and potentially, sex will be able to be recorded.” (para. 5.1)

“5.5  Making changes

There is strong support for some relaxation to the rules that govern corrections to 
the records. Currently, once a record has been created, the only corrections that can be 
made are where it can be shown that an error was made at the time of registration and 
that this can be established. Correcting even the simplest spelling error requires formal 
procedures and the examination of appropriate evidence. The final records contains 
the full original and corrected information which is shown on subsequently issued 
certificates. The Government recognises that this can act as a disincentive. In future, 
changes (to reflect developments after the original record was made) will be made and 
formally recorded. Documents issued from the records will contain only the 
information as amended, though all the information will be retained. ...”

H.  Liberty's third party intervention

55.  Liberty updated the written observations submitted in the case of 
Sheffield and Horsham concerning the legal recognition of transsexuals in 
comparative law (Sheffield and Horsham v. the United Kingdom judgment 
of 30 July 1998, Reports of Judgments and Decisions 1998-V, p. 2021, 
§ 35). In its 1998 study, it had found that over the previous decade there had 
been an unmistakable trend in the member States of the Council of Europe 
towards giving full legal recognition to gender re-assignment. In particular, 
it noted that out of thirty seven countries analysed only four (including the 
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United Kingdom) did not permit a change to be made to a person's birth 
certificate in one form or another to reflect the re-assigned sex of that 
person. In cases where gender re-assignment was legal and publicly funded, 
only the United Kingdom and Ireland did not give full legal recognition to 
the new gender identity.

56.  In its follow up study submitted on 17 January 2002, Liberty noted 
that while there had not been a statistical increase in States giving full legal 
recognition of gender re-assignment within Europe, information from 
outside Europe showed developments in this direction. For example, there 
had been statutory recognition of gender re-assignment in Singapore, and a 
similar pattern of recognition in Canada, South Africa, Israel, Australia, 
New Zealand and all except two of the States of the United States of 
America. It cited in particular the cases of Attorney-General v. Otahuhu 
Family Court [1995] 1 NZLR 60 and Re Kevin [2001] FamCA 1074 where 
in New Zealand and Australia transsexual persons' assigned sex was 
recognised for the purposes of validating their marriages: In the latter case, 
Mr Justice Chisholm held:

“I see no basis in legal principle or policy why Australian law should follow the 
decision in Corbett. To do so would, I think, create indefensible inconsistencies 
between Australian marriage law and other Australian laws. It would take the law in a 
direction that is generally contrary to development in other countries. It would 
perpetuate a view that flies in the face of current medical understanding and practice. 
Most of all, it would impose indefensible suffering on people who have already had 
more than their share of difficulty, with no benefit to society...

...Because the words 'man' and 'woman' have their ordinary contemporary meaning, 
there is no formulaic solution to determining the sex of an individual for the purpose 
of the law of marriage. That is, it cannot be said as a matter of law that the question in 
a particular case will be determined by applying a single criterion, or limited list of 
criteria. Thus it is wrong to say that a person's sex depends on any single factor, such 
as chromosomes or genital sex; or some limited range of factors, such as the state of 
the person's gonads, chromosomes or genitals (whether at birth or at some other time). 
Similarly, it would be wrong in law to say that the question can be resolved by 
reference solely to the person's psychological state, or by identifying the person's 
'brain sex'. 

To determine a person's sex for the law of marriage, all relevant matters need to be 
considered. I do not seek to state a complete list or suggest that any factors necessarily 
have more importance than others. However the relevant matters include, in my 
opinion, the person's biological and physical characteristics at birth (including gonads, 
genitals and chromosomes); the person's life experiences, including the sex in which 
he or she was brought up and the person's attitude to it; the person's self-perception as 
a man or a woman; the extent to which the person has functioned in society as a man 
or a woman; any hormonal, surgical or other medical sex re-assignment treatments the 
person has undergone, and the consequences of such treatment; and the person's 
biological, psychological and physical characteristics at the time of the marriage...
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For the purpose of ascertaining the validity of a marriage under Australian law the 
question whether a person is a man or a woman is to be determined as of the date of 
marriage...”

57.  As regarded the eligibility of post-operative transsexuals to marry a 
person of sex opposite to their acquired gender, Liberty's survey indicated 
that 54% of Contracting States permitted such marriage (Annex 6 listed 
Austria, Belgium, Denmark, Estonia, Finland, France, Germany, Greece, 
Iceland, Italy, Latvia, Luxembourg, the Netherlands, Norway, Slovakia, 
Spain, Sweden, Switzerland, Turkey and Ukraine), while 14% did not 
(Ireland and the United Kingdom did not permit marriage, while no 
legislation existed in Moldova, Poland, Romania and Russia). The legal 
position in the remaining 32% was unclear.

III.  INTERNATIONAL TEXTS

58.  Article 9 of the Charter of Fundamental Rights of the European 
Union, signed on 7 December 2000, provides:

“The right to marry and the right to found a family shall be guaranteed in 
accordance with the national laws governing the exercise of these rights.”

THE LAW

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

59.  The applicant claims a violation of Article 8 of the Convention, the 
relevant part of which provides as follows:

“1.  Everyone has the right to respect for his private ... life...

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”

A.  Arguments of the parties

1.  The applicant
60.  The applicant submitted that despite warnings from the Court as to 

the importance for keeping under review the need for legal reform the 
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Government had still not taken any constructive steps to address the 
suffering and distress experienced by the applicant and other post-operative 
transsexuals. The lack of legal recognition of her changed gender had been 
the cause of numerous discriminatory and humiliating experiences in her 
everyday life. In the past, in particular from 1990 to 1992, she was abused at 
work and did not receive proper protection against discrimination. She 
claimed that all the special procedures through which she had to go in 
respect of her NI contributions and State retirement pension constituted in 
themselves an unjustified difference in treatment, as they would have been 
unnecessary had she been recognised as a woman for legal purposes. In 
particular, the very fact that the DSS operated a policy of marking the 
records of transsexuals as sensitive was a difference in treatment. As a 
result, for example, the applicant cannot attend the DSS without having to 
make a special appointment.

61.  The applicant further submitted that the danger of her employer 
learning about her past identity was real. It was possible for the employer to 
trace back her employment history on the basis of her NI number and this 
had in fact happened. She claimed that her recent failure to obtain a  
promotion was the result of the employer realising her status.

62.  As regarded pensionable age, the applicant submitted that she had 
worked for 44 years and that the refusal of her entitlement to a State 
retirement pension at the age of 60 on the basis of the pure biological test 
for determining sex was contrary to Article 8 of the Convention. She was 
similarly unable to apply for a free London bus pass at the age of 60 as other 
women were but had to wait until the age of 65. She was also required to 
declare her birth sex or disclose her birth certificate when applying for life 
insurance, mortgages, private pensions or car insurance, which led her not to 
pursue these possibilities to her advantage. 

63.  The applicant argued that rapid changes, in respect of the scientific 
understanding of, and the social attitude towards, transsexualism were 
taking place not only across Europe but elsewhere. She referred, inter alia, 
to Article 29 of the Netherlands Civil Code, Article 6 of Law No. 164 of 14 
April 1982 of Italy, and Article 29 of the Civil Code of Turkey as amended 
by Law No. 3444 of 4 May 1988, which allowed the amendment of civil 
status. Also, under a 1995 New Zealand statute, Part V, Section 28, a court 
could order the legal recognition of the changed gender of a transsexual 
after examination of medical and other evidence. The applicant saw no 
convincing reason why a similar approach should not be adopted in the 
United Kingdom. The applicant also pointed to increasing social acceptance 
of transsexuals and interest in issues of concern to them reflected by 
coverage in the press, radio and television, including sympathetic 
dramatisation of transsexual characters in mainstream programming.
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2.  The Government
64.  Referring to the Court's case-law, the Government maintained that 

there was no generally accepted approach among the Contracting States in 
respect of transsexuality and that, in view of the margin of appreciation left 
to States under the Convention, the lack of recognition in the United 
Kingdom of the applicant's new gender identity for legal purposes did not 
entail a violation of Article 8 of the Convention. They disputed the 
applicant's assertion that scientific research and “massive societal changes” 
had led to wide acceptance, or consensus on issues, of transsexualism.

65.  The Government accepted that there may be specific instances where 
the refusal to grant legal recognition of a transsexual's new sexual identity 
may amount to a breach of Article 8, in particular where the transsexual as a 
result suffered practical and actual detriment and humiliation on a daily 
basis (see the B. v. France judgment of 25 March 1992, Series A no. 232-C, 
pp. 52-54, §§ 59-63). However, they denied that the applicant faced any 
comparable practical disadvantages, as she had been able inter alia to obtain 
important identification documents showing her chosen names and sexual 
identity (e.g. new passport and driving licence).

66.  As regards the specific difficulties claimed by the applicant, the 
Government submitted that an employer was unable to establish the sex of 
the applicant from the NI number itself since it did not contain any encoded 
reference to her sex. The applicant had been issued with a new NI card with 
her changed name and style of address. Furthermore, the DSS had a policy 
of confidentiality of the personal details of a NI number holder and, in 
particular, a policy and procedure for the special protection of transsexuals. 
As a result, an employer had no means of lawfully obtaining information 
from the DSS about the previous sexual identity of an employee. It was also 
in their view highly unlikely that the applicant's employer would discover 
her change of gender through her NI number in any other way. The refusal 
to issue a new NI number was justified, the uniqueness of the NI number 
being of critical importance in the administration of the national insurance 
system, and for the prevention of the fraudulent use of old NI numbers.

67.  The Government argued that the applicant's fear that her previous 
sexual identity would be revealed upon reaching the age of 60, when her 
employer would no longer be required to make NI contribution deductions 
from her pay, was entirely without foundation, the applicant having already 
been issued with a suitable Age Exemption Certificate on Form CF384.

68.  Concerning the impossibility for the applicant to obtain a State 
retirement pension at the age of 60, the Government submitted that the 
distinction between men and women as regarded pension age had been held 
to be compatible with European Community law (Article 7(1)(a) of 
Directive 79/7/EEC; European Court of Justice, R. v. Secretary of State for 
Social Security ex parte Equal Opportunities Commission Case C-9/91 
[1992] ECR I-4927). Also, since the preserving of the applicant's legal 
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status as a man was not contrary as such to Article 8 of the Convention, it 
would constitute favourable treatment unfair to the general public to allow 
the applicant's pension entitlement at the age of 60.

69.  Finally, as regards allegations of assault and abuse at work, the 
Government submitted that the applicant could have pressed charges under 
the criminal law against harassment and assault. Harassment in the 
workplace on the grounds of transsexuality would also give rise to a claim 
under the Sex Discrimination Act 1975 where the employers knew of the 
harassment and took no steps to prevent it. Adequate protection was 
therefore available under domestic law.

70.  The Government submitted that a fair balance had therefore been 
struck between the rights of the individual and the general interest of the 
community. To the extent that there were situations where a transsexual 
may face limited disclosure of their change of sex, these situations were 
unavoidable and necessary e.g. in the context of contracts of insurance 
where medical history and gender affected the calculation of premiums.

B.  The Court's assessment

1.  Preliminary considerations
71.  This case raises the issue whether or not the respondent State has 

failed to comply with a positive obligation to ensure the right of the 
applicant, a post-operative male to female transsexual, to respect for her 
private life, in particular through the lack of legal recognition given to her 
gender re-assignment.

72.  The Court recalls that the notion of “respect” as understood in 
Article 8 is not clear cut, especially as far as the positive obligations 
inherent in that concept are concerned: having regard to the diversity of 
practices followed and the situations obtaining in the Contracting States, the 
notion's requirements will vary considerably from case to case and the 
margin of appreciation to be accorded to the authorities may be wider than 
that applied in other areas under the Convention. In determining whether or 
not a positive obligation exists, regard must also be had to the fair balance 
that has to be struck between the general interest of the community and the 
interests of the individual, the search for which balance is inherent in the 
whole of the Convention (Cossey v. the United Kingdom judgment of 
27 September 1990, Series A no. 184, p. 15, § 37).

73.  The Court recalls that it has already examined complaints about the 
position of transsexuals in the United Kingdom (see the Rees v. the United 
Kingdom judgment of 17 October 1986, Series A no. 106, the Cossey v. the 
United Kingdom judgment, cited above; the X., Y. and Z. v. the United 
Kingdom judgment of 22 April 1997, Reports of Judgments and Decisions 
1997-II, and the Sheffield and Horsham v. the United Kingdom judgment of 
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30 July 1998, Reports 1998-V, p. 2011). In those cases, it held that the 
refusal of the United Kingdom Government to alter the register of births or 
to issue birth certificates whose contents and nature differed from those of 
the original entries concerning the recorded gender of the individual could 
not be considered as an interference with the right to respect for private life 
(the above-mentioned Rees judgment, p. 14, § 35, and Cossey judgment, 
p. 15, § 36). It also held that there was no positive obligation on the 
Government to alter their existing system for the registration of births by 
establishing a new system or type of documentation to provide proof of 
current civil status. Similarly, there was no duty on the Government to 
permit annotations to the existing register of births, or to keep any such 
annotation secret from third parties (the above-mentioned Rees judgment, 
p. 17, § 42, and Cossey judgment, p. 15, §§ 38-39). It was found in those 
cases that the authorities had taken steps to minimise intrusive enquiries (for 
example, by allowing transsexuals to be issued with driving licences, 
passports and other types of documents in their new name and gender). Nor 
had it been shown that the failure to accord general legal recognition of the 
change of gender had given rise in the applicants' own case histories to 
detriment of sufficient seriousness to override the respondent State's margin 
of appreciation in this area (the Sheffield and Horsham judgment cited 
above, p. 2028-29, § 59). 

74.  While the Court is not formally bound to follow its previous 
judgments, it is in the interests of legal certainty, foreseeability and equality 
before the law that it should not depart, without good reason, from 
precedents laid down in previous cases (see, for example, Chapman v. the 
United Kingdom [GC], no. 27238/95, ECHR 2001-I, § 70). However, since 
the Convention is first and foremost a system for the protection of human 
rights, the Court must have regard to the changing conditions within the 
respondent State and within Contracting States generally and respond, for 
example, to any evolving convergence as to the standards to be achieved 
(see, amongst other authorities, the Cossey judgment, p. 14, § 35, and 
Stafford v. the United Kingdom [GC], no. 46295/99, judgment of 28 May 
2002, to be published in ECHR 2002-, §§ 67-68). It is of crucial importance 
that the Convention is interpreted and applied in a manner which renders its 
rights practical and effective, not theoretical and illusory. A failure by the 
Court to maintain a dynamic and evolutive approach would indeed risk 
rendering it a bar to reform or improvement (see the above-cited Stafford 
v. the United Kingdom judgment, § 68). In the present context the Court has, 
on several occasions since 1986, signalled its consciousness of the serious 
problems facing transsexuals and stressed the importance of keeping the 
need for appropriate legal measures in this area under review (see the Rees 
judgment, § 47; the Cossey judgment, § 42; the Sheffield and Horsham 
judgment, § 60).
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75.  The Court proposes therefore to look at the situation within and 
outside the Contracting State to assess “in the light of present-day 
conditions” what is now the appropriate interpretation and application of the 
Convention (see the Tyrer v. the United Kingdom judgment of 25 April 
1978, Series A no. 26, § 31, and subsequent case-law).

2.  The applicant's situation as a transsexual
76.  The Court observes that the applicant, registered at birth as male, has 

undergone gender re-assignment surgery and lives in society as a female. 
Nonetheless, the applicant remains, for legal purposes, a male. This has had, 
and continues to have, effects on the applicant's life where sex is of legal 
relevance and distinctions are made between men and women, as, inter alia, 
in the area of pensions and retirement age. For example, the applicant must 
continue to pay national insurance contributions until the age of 65 due to 
her legal status as male. However as she is employed in her gender identity 
as a female, she has had to obtain an exemption certificate which allows the 
payments from her employer to stop while she continues to make such 
payments herself. Though the Government submitted that this made due 
allowance for the difficulties of her position, the Court would note that she 
nonetheless has to make use of a special procedure that might in itself call 
attention to her status. 

77.  It must also be recognised that serious interference with private life 
can arise where the state of domestic law conflicts with an important aspect 
of personal identity (see, mutatis mutandis, Dudgeon v. the United Kingdom 
judgment of 22 October 1981, Series A no. 45, § 41). The stress and 
alienation arising from a discordance between the position in society 
assumed by a post-operative transsexual and the status imposed by law 
which refuses to recognise the change of gender cannot, in the Court's view, 
be regarded as a minor inconvenience arising from a formality. A conflict 
between social reality and law arises which places the transsexual in an 
anomalous position, in which he or she may experience feelings of 
vulnerability, humiliation and anxiety. 

78.  In this case, as in many others, the applicant's gender re-assignment 
was carried out by the national health service, which recognises the 
condition of gender dysphoria and provides, inter alia, re-assignment by 
surgery, with a view to achieving as one of its principal purposes as close an 
assimilation as possible to the gender in which the transsexual perceives that 
he or she properly belongs. The Court is struck by the fact that nonetheless 
the gender re-assignment which is lawfully provided is not met with full 
recognition in law, which might be regarded as the final and culminating 
step in the long and difficult process of transformation which the 
transsexual has undergone. The coherence of the administrative and legal 
practices within the domestic system must be regarded as an important 
factor in the assessment carried out under Article 8 of the Convention. 
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Where a State has authorised the treatment and surgery alleviating the 
condition of a transsexual, financed or assisted in financing the operations 
and indeed permits the artificial insemination of a woman living with a 
female-to-male transsexual (as demonstrated in the case of X., Y. and Z. 
v. the United Kingdom, cited above), it appears illogical to refuse to 
recognise the legal implications of the result to which the treatment leads.

79.  The Court notes that the unsatisfactory nature of the current position 
and plight of transsexuals in the United Kingdom has been acknowledged in 
the domestic courts (see Bellinger v. Bellinger, cited above, paragraph 52) 
and by the Interdepartmental Working Group which surveyed the situation 
in the United Kingdom and concluded that, notwithstanding the 
accommodations reached in practice, transsexual people were conscious of 
certain problems which did not have to be faced by the majority of the 
population (paragraph 50 above).

80.  Against these considerations, the Court has examined the 
countervailing arguments of a public interest nature put forward as 
justifying the continuation of the present situation. It observes that in the 
previous United Kingdom cases weight was given to medical and scientific 
considerations, the state of any European and international consensus and 
the impact of any changes to the current birth register system.

3.  Medical and scientific considerations
81.  It remains the case that there are no conclusive findings as to the 

cause of transsexualism and, in particular, whether it is wholly 
psychological or associated with physical differentiation in the brain. The 
expert evidence in the domestic case of Bellinger v. Bellinger was found to 
indicate a growing acceptance of findings of sexual differences in the brain 
that are determined pre-natally, though scientific proof for the theory was 
far from complete. The Court considers it more significant however that 
transsexualism has wide international recognition as a medical condition for 
which treatment is provided in order to afford relief (for example, the 
Diagnostic and Statistical Manual fourth edition (DSM-IV) replaced the 
diagnosis of transsexualism with “gender identity disorder”; see also the 
International Classification of Diseases, tenth edition (ICD-10)). The United 
Kingdom national health service, in common with the vast majority of 
Contracting States, acknowledges the existence of the condition and 
provides or permits treatment, including irreversible surgery. The medical 
and surgical acts which in this case rendered the gender re-assignment 
possible were indeed carried out under the supervision of the national health 
authorities. Nor, given the numerous and painful interventions involved in 
such surgery and the level of commitment and conviction required to 
achieve a change in social gender role, can it be suggested that there is 
anything arbitrary or capricious in the decision taken by a person to undergo 
gender re-assignment. In those circumstances, the ongoing scientific and 
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medical debate as to the exact causes of the condition is of diminished 
relevance.

82.  While it also remains the case that a transsexual cannot acquire all 
the biological characteristics of the assigned sex (Sheffield and Horsham, 
cited above, p. 2028, § 56), the Court notes that with increasingly 
sophisticated surgery and types of hormonal treatments, the principal 
unchanging biological aspect of gender identity is the chromosomal 
element. It is known however that chromosomal anomalies may arise 
naturally (for example, in cases of intersex conditions where the biological 
criteria at birth are not congruent) and in those cases, some persons have to 
be assigned to one sex or the other as seems most appropriate in the 
circumstances of the individual case. It is not apparent to the Court that the 
chromosomal element, amongst all the others, must inevitably take on 
decisive significance for the purposes of legal attribution of gender identity 
for transsexuals (see the dissenting opinion of Thorpe LJ in Bellinger v. 
Bellinger cited in paragraph 52 above; and the judgment of Chisholm J in 
the Australian case, Re Kevin, cited in paragraph 55 above).

83.  The Court is not persuaded therefore that the state of medical science 
or scientific knowledge provides any determining argument as regards the 
legal recognition of transsexuals.

4.  The state of any European and international consensus
84.  Already at the time of the Sheffield and Horsham case, there was an 

emerging consensus within Contracting States in the Council of Europe on 
providing legal recognition following gender re-assignment (see § 35 of that 
judgment). The latest survey submitted by Liberty in the present case shows 
a continuing international trend towards legal recognition (see paragraphs 
55-56 above). In Australia and New Zealand, it appears that the courts are 
moving away from the biological birth view of sex (as set out in the United 
Kingdom case of Corbett v. Corbett) and taking the view that sex, in the 
context of a transsexual wishing to marry, should depend on a multitude of 
factors to be assessed at the time of the marriage.

85.  The Court observes that in the case of Rees in 1986 it had noted that 
little common ground existed between States, some of which did permit 
change of gender and some of which did not and that generally speaking the 
law seemed to be in a state of transition (see § 37). In the later case of 
Sheffield and Horsham, the Court's judgment laid emphasis on the lack of a 
common European approach as to how to address the repercussions which 
the legal recognition of a change of sex may entail for other areas of law 
such as marriage, filiation, privacy or data protection. While this would 
appear to remain the case, the lack of such a common approach among 
forty-three Contracting States with widely diverse legal systems and 
traditions is hardly surprising. In accordance with the principle of 
subsidiarity, it is indeed primarily for the Contracting States to decide on the 
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measures necessary to secure Convention rights within their jurisdiction 
and, in resolving within their domestic legal systems the practical problems 
created by the legal recognition of post-operative gender status, the 
Contracting States must enjoy a wide margin of appreciation. The Court 
accordingly attaches less importance to the lack of evidence of a common 
European approach to the resolution of the legal and practical problems 
posed, than to the clear and uncontested evidence of a continuing 
international trend in favour not only of increased social acceptance of 
transsexuals but of legal recognition of the new sexual identity of post-
operative transsexuals. 

5.  Impact on the birth register system
86.  In the Rees case, the Court allowed that great importance could be 

placed by the Government on the historical nature of the birth record 
system. The argument that allowing exceptions to this system would 
undermine its function weighed heavily in the assessment. 

87.  It may be noted however that exceptions are already made to the 
historic basis of the birth register system, namely, in the case of 
legitimisation or adoptions, where there is a possibility of issuing updated 
certificates to reflect a change in status after birth. To make a further 
exception in the case of transsexuals (a category estimated as including 
some 2,000-5,000 persons in the United Kingdom according to the 
Interdepartmental Working Group Report, p. 26) would not, in the Court's 
view, pose the threat of overturning the entire system. Though previous 
reference has been made to detriment suffered by third parties who might be 
unable to obtain access to the original entries and to complications 
occurring in the field of family and succession law (see the Rees judgment, 
p. 18, § 43), these assertions are framed in general terms and the Court does 
not find, on the basis of the material before it at this time, that any real 
prospect of prejudice has been identified as likely to arise if changes were 
made to the current system.

88.  Furthermore, the Court notes that the Government have recently 
issued proposals for reform which would allow ongoing amendment to civil 
status data (see paragraph 54). It is not convinced therefore that the need to 
uphold rigidly the integrity of the historic basis of the birth registration 
system takes on the same importance in the current climate as it did in 1986.

6.  Striking a balance in the present case
89.  The Court has noted above (paragraphs 76-79) the difficulties and 

anomalies of the applicant's situation as a post-operative transsexual. It must 
be acknowledged that the level of daily interference suffered by the 
applicant in B. v. France (judgment of 25 March 1992, Series A no. 232) 
has not been attained in this case and that on certain points the risk of 
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92.  In the previous cases from the United Kingdom, this Court has since 
1986 emphasised the importance of keeping the need for appropriate legal 
measures under review having regard to scientific and societal 
developments (see references at paragraph 73). Most recently in the 
Sheffield and Horsham case in 1998, it observed that the respondent State 
had not yet taken any steps to do so despite an increase in the social 
acceptance of the phenomenon of transsexualism and a growing recognition 
of the problems with which transsexuals are confronted (cited above, 
paragraph 60). Even though it found no violation in that case, the need to 
keep this area under review was expressly re-iterated. Since then, a report 
has been issued in April 2000 by the Interdepartmental Working Group 
which set out a survey of the current position of transsexuals in inter alia 
criminal law, family and employment matters and identified various options 
for reform. Nothing has effectively been done to further these proposals and 
in July 2001 the Court of Appeal noted that there were no plans to do so 
(see paragraphs 52-53). It may be observed that the only legislative reform 
of note, applying certain non-discrimination provisions to transsexuals, 
flowed from a decision of the European Court of Justice of 30 April 1996 
which held that discrimination based on a change of gender was equivalent 
to discrimination on grounds of sex (see paragraphs 43-45 above).

93.  Having regard to the above considerations, the Court finds that the 
respondent Government can no longer claim that the matter falls within 
their margin of appreciation, save as regards the appropriate means of 
achieving recognition of the right protected under the Convention. Since 
there are no significant factors of public interest to weigh against the interest 
of this individual applicant in obtaining legal recognition of her gender re-
assignment, it reaches the conclusion that the fair balance that is inherent in 
the Convention now tilts decisively in favour of the applicant. There has, 
accordingly, been a failure to respect her right to private life in breach of 
Article 8 of the Convention.

II.  ALLEGED VIOLATION OF ARTICLE 12 OF THE CONVENTION

94.  The applicant also claimed a violation of Article 12 of the 
Convention, which provides as follows:

“Men and women of marriageable age have the right to marry and to found a family, 
according to the national laws governing the exercise of this right.”
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A.  Arguments of the parties

1.  The applicant
95.  The applicant complained that although she currently enjoyed a full 

physical relationship with a man, she and her partner could not marry 
because the law treated her as a man. She argued that the Corbett v. Corbett 
definition of a person's sex for the purpose of marriage had been shown no 
longer to be sufficient in the recent case of Bellinger v. Bellinger and that 
even if a reliance on biological criteria remained acceptable, it was a breach 
of Article 12 to use only some of those criteria for determining a person's 
sex and excluding those who failed to fulfil those elements.

2.  The Government
96.  The Government referred to the Court's previous case-law (the 

above-cited Rees, Cossey and Sheffield and Horsham judgments) and 
maintained that neither Article 12 nor Article 8 of the Convention required a 
State to permit a transsexual to marry a person of his or her original sex. 
They also pointed out that the domestic law approach had been recently 
reviewed and upheld by the Court of Appeal in Bellinger v. Bellinger, the 
matter now pending before the House of Lords. In their view, if any change 
in this important or sensitive area were to be made, it should come from the 
United Kingdom's own courts acting within the margin of appreciation 
which this Court has always afforded. They also referred to the fact that any 
change brought the possibility of unwanted consequences, submitting that 
legal recognition would potentially invalidate existing marriages and leave 
transsexuals and their partners in same-sex marriages. They emphasised the 
importance of proper and careful review of any changes in this area and the 
need for transitional provisions.

B.  The Court's assessment

97.  The Court recalls that in the cases of Rees, Cossey and Sheffield and 
Horsham the inability of the transsexuals in those cases to marry a person of 
the sex opposite to their re-assigned gender was not found in breach of 
Article 12 of the Convention. These findings were based variously on the 
reasoning that the right to marry referred to traditional marriage between 
persons of opposite biological sex (the Rees judgment, p. 19, § 49), the view 
that continued adoption of biological criteria in domestic law for 
determining a person's sex for the purpose of marriage was encompassed 
within the power of Contracting States to regulate by national law the 
exercise of the right to marry and the conclusion that national laws in that 
respect could not be regarded as restricting or reducing the right of a 
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transsexual to marry in such a way or to such an extent that the very essence 
of the right was impaired (the Cossey judgment, p. 18, §§ 44-46, the 
Sheffield and Horsham judgment, p. 2030, §§ 66-67). Reference was also 
made to the wording of Article 12 as protecting marriage as the basis of the 
family (Rees, loc. cit.).

98.  Reviewing the situation in 2002, the Court observes that Article 12 
secures the fundamental right of a man and woman to marry and to found a 
family. The second aspect is not however a condition of the first and the 
inability of any couple to conceive or parent a child cannot be regarded as 
per se removing their right to enjoy the first limb of this provision. 

99.  The exercise of the right to marry gives rise to social, personal and 
legal consequences. It is subject to the national laws of the Contracting 
States but the limitations thereby introduced must not restrict or reduce the 
right in such a way or to such an extent that the very essence of the right is 
impaired (see the Rees judgment, p. 19, § 50; the F. v. Switzerland 
judgment of 18 December 1987, Series A no. 128, § 32). 

100.  It is true that the first sentence refers in express terms to the right of 
a man and woman to marry. The Court is not persuaded that at the date of 
this case it can still be assumed that these terms must refer to a 
determination of gender by purely biological criteria (as held by Ormrod J. 
in the case of Corbett v. Corbett, paragraph 21 above). There have been 
major social changes in the institution of marriage since the adoption of the 
Convention as well as dramatic changes brought about by developments in 
medicine and science in the field of transsexuality. The Court has found 
above, under Article 8 of the Convention, that a test of congruent biological 
factors can no longer be decisive in denying legal recognition to the change 
of gender of a post-operative transsexual. There are other important factors 
– the acceptance of the condition of gender identity disorder by the medical 
professions and health authorities within Contracting States, the provision 
of treatment including surgery to assimilate the individual as closely as 
possible to the gender in which they perceive that they properly belong and 
the assumption by the transsexual of the social role of the assigned gender. 
The Court would also note that Article 9 of the recently adopted Charter of 
Fundamental Rights of the European Union departs, no doubt deliberately, 
from the wording of Article 12 of the Convention in removing the reference 
to men and women (see paragraph 58 above).

101.  The right under Article 8 to respect for private life does not 
however subsume all the issues under Article 12, where conditions imposed 
by national laws are accorded a specific mention. The Court has therefore 
considered whether the allocation of sex in national law to that registered at 
birth is a limitation impairing the very essence of the right to marry in this 
case. In that regard, it finds that it is artificial to assert that post-operative 
transsexuals have not been deprived of the right to marry as, according to 
law, they remain able to marry a person of their former opposite sex. The 
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applicant in this case lives as a woman, is in a relationship with a man and 
would only wish to marry a man. She has no possibility of doing so. In the 
Court's view, she may therefore claim that the very essence of her right to 
marry has been infringed. 

102.  The Court has not identified any other reason which would prevent 
it from reaching this conclusion. The Government have argued that in this 
sensitive area eligibility for marriage under national law should be left to the 
domestic courts within the State's margin of appreciation, adverting to the 
potential impact on already existing marriages in which a transsexual is a 
partner. It appears however from the opinions of the majority of the Court of 
Appeal judgment in Bellinger v. Bellinger that the domestic courts tend to 
the view that the matter is best handled by the legislature, while the 
Government have no present intention to introduce legislation (see 
paragraphs 52-53). 

103.  It may be noted from the materials submitted by Liberty that though 
there is widespread acceptance of the marriage of transsexuals, fewer 
countries permit the marriage of transsexuals in their assigned gender than 
recognise the change of gender itself. The Court is not persuaded however 
that this supports an argument for leaving the matter entirely to the 
Contracting States as being within their margin of appreciation. This would 
be tantamount to finding that the range of options open to a Contracting 
State included an effective bar on any exercise of the right to marry. The 
margin of appreciation cannot extend so far. While it is for the Contracting 
State to determine inter alia the conditions under which a person claiming 
legal recognition as a transsexual establishes that gender re-assignment has 
been properly effected or under which past marriages cease to be valid and 
the formalities applicable to future marriages (including, for example, the 
information to be furnished to intended spouses), the Court finds no 
justification for barring the transsexual from enjoying the right to marry 
under any circumstances.

104.  The Court concludes that there has been a breach of Article 12 of 
the Convention in the present case.

III.  ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION

105.  The applicant also claimed a violation of Article 14 of the 
Convention, which provides as follows:

“The enjoyment of the rights and freedoms set forth in this Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status.”

106.  The applicant complained that the lack of legal recognition of her 
changed gender was the cause of numerous discriminatory experiences and 
prejudices. She referred in particular to the fact that she could not claim her 
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State pension until she was 65 and to the fact that she could not claim a 
“freedom pass” to give her free travel in London, a privilege which women 
were allowed to enjoy from the age 60 and men from the age of 65.

107.  The Government submitted that no issues arose which were 
different from those addressed under Article 8 of the Convention and that 
the complaints failed to disclose any discrimination contrary to the above 
provision.

108.  The Court considers that the lack of legal recognition of the change 
of gender of a post-operative transsexual lies at the heart of the applicant's 
complaints under Article 14 of the Convention. These issues have been 
examined under Article 8 and resulted in the finding of a violation of that 
provision. In the circumstances, the Court considers that no separate issue 
arises under Article 14 of the Convention and makes no separate finding.

IV.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

109.  The applicant claimed a violation of Article 13 of the Convention, 
which provides as follows:

“Everyone whose rights and freedoms as set forth in this Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity.”

110.  The applicant complained that she had no effective remedy 
available to her in respect of the matters complained of above.

111.  The Government submitted that no arguable breach of any 
Convention right arose to engage the right to a remedy under Article 13. In 
any event, since 2 October 2000 when the Human Rights Act 1998 came 
into force, the Convention rights could be relied on in national courts and 
the applicant would now have a remedy in a national court for any breach of 
a Convention right. 

112.  The Court reiterates that Article 13 of the Convention guarantees 
the availability at the national level of a remedy to enforce the substance of 
the Convention rights and freedoms in whatever form they might happen to 
be secured in the domestic legal order. Its effect is to require the provision 
of a domestic remedy to deal with the substance of an “arguable complaint” 
under the Convention and to grant appropriate relief (see, amongst other 
authorities, the Aksoy v. Turkey judgment of 25 September 1996, Reports 
1996-VI, p. 2286, § 95).

113.  Having found above that there have been violations of Articles 8 
and 12 of the Convention, the applicant's complaints in this regard are 
without doubt arguable for the purposes of Article 13 of the Convention. 
The case-law of the Convention institutions indicates, however, that 
Article 13 cannot be interpreted as requiring a remedy against the state of 
domestic law, as otherwise the Court would be imposing on Contracting 
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as a result, if any, is not clear-cut however as the applicant, though perhaps 
not by choice, continued to work and to enjoy a salary as a result. While it 
has adverted above to the difficulties and stresses of the applicant's position 
as a post-operative transsexual, it would note that over the period until 1998 
similar issues were found to fall within the United Kingdom's margin of 
appreciation and that no breach arose. 

120.  The Court has found that the situation, as it has evolved, no longer 
falls within the United Kingdom's margin of appreciation. It will be for the 
United Kingdom Government in due course to implement such measures as 
it considers appropriate to fulfil its obligations to secure the applicant's, and 
other transsexuals', right to respect for private life and right to marry in 
compliance with this judgment. While there is no doubt that the applicant 
has suffered distress and anxiety in the past, it is the lack of legal 
recognition of the gender re-assignment of post-operative transsexuals 
which lies at the heart of the complaints in this application, the latest in a 
succession of cases by other applicants raising the same issues. The Court 
does not find it appropriate therefore to make an award to this particular 
applicant. The finding of violation, with the consequences which will ensue 
for the future, may in these circumstances be regarded as constituting just 
satisfaction.

B.  Costs and expenses

121.  The applicant claims for legal costs and expenses GBP 17,000 for 
solicitors' fees and GBP 24,550 for the fees of senior and junior counsel. 
Costs of travel to the Court hearing, together with accommodation and other 
related expenses were claimed in the sum of GBP 2,822. This made a total 
of GBP 44,372.

122.  The Government submitted that the sum appeared excessive in 
comparison to other cases from the United Kingdom and in particular as 
regarded the amount of GBP 39,000 claimed in respect of the relatively 
recent period during which the applicant's current solicitors have been 
instructed which would only relate to the consolidated observations and the 
hearing before the Court.

123.  The Court finds that the sums claimed by the applicant for legal 
costs and expenses, for which no detail has been provided by way of hours 
of work and fee rates, are high having regard to the level of complexity of, 
and procedures adopted in, this case. Having regard to the sums granted in 
other United Kingdom cases and taking into account the sums of legal aid 
paid by the Council of Europe, the Court awards for this head 39,000 euros 
(EUR), together with any value-added tax that may be payable. The award 
is made in euros, to be converted into pounds sterling at the date of 
settlement, as the Court finds it appropriate that henceforth all just 
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satisfaction awards made under Article 41 of the Convention should in 
principle be based on the euro as the reference currency.

C.  Default interest

124.  As the award is expressed in euros to be converted into the national 
currency at the date of settlement, the Court considers that the default 
interest rate should also reflect the choice of the euro as the reference 
currency. It considers it appropriate to take as the general rule that the rate 
of the default interest to be paid on outstanding amounts expressed in euro 
should be based on the marginal lending rate of the European Central Bank 
to which should be added three percentage points.

FOR THESE REASONS, THE COURT

1.  Holds unanimously that there has been a violation of Article 8 of the 
Convention;

2.  Holds unanimously that there has been a violation of Article 12 of the 
Convention;

3.  Holds unanimously that no separate issue arises under Article 14 the 
Convention;

4.  Holds unanimously that there has been no violation of Article 13 of the 
Convention;

5.  Holds unanimously that the finding of violation constitutes in itself 
sufficient just satisfaction for the non-pecuniary damage sustained by the 
applicant;

6.  Holds unanimously that the respondent State is to pay the applicant, 
within three months, EUR 39,000 (thirty nine thousand euros) in respect 
of costs and expenses, together with any value-added tax that may be 
chargeable, to be converted into pounds sterling at the date of 
settlement;

7.  Holds by fifteen votes to two that simple interest at a rate equal to the 
marginal lending rate of the European Central Bank plus three 
percentage points shall be payable from the expiry of the above-
mentioned three months until settlement;
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8.  Dismisses unanimously the remainder of the applicant's claim for just 
satisfaction.

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 11 July 2002.

Luzius WILDHABER
President

Paul MAHONEY
Registrar

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following separate opinions are annexed to this 
judgment:

(a)  concurring opinion of Mr Fischbach;
(b)  partly dissenting opinion of Mr Türmen;
(c)  partly dissenting opinion of Mrs Greve.

L.W.
P.J.M
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CONCURRING OPINION OF JUDGE FISCHBACH

Even though I voted with the majority of the Court as concerns point 7 of 
the operative part of the judgment, I would have preferred a fixed rate of 
default interest to have been set.
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PARTLY DISSENTING OPINION OF JUDGE TÜRMEN

As concerns default interest, I would have preferred, at point 7 of the 
operative part of the judgment, for a fixed rate to have been set.
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PARTLY DISSENTING OPINION OF JUDGE GREVE

In the present case I do not share the views of the majority of my 
colleagues concerning the default interest to be paid.

There is agreement among the judges that the euro is a suitable reference 
currency for all awards under Article 41. The Court wants such awards paid 
promptly, and the default interest rate is intended to be an incentive for 
prompt payment without it having a punitive character. So far I fully agree.

Under the Court's new policy awards are made in the euro to be 
converted into national currencies at the day of settlement. This means that 
in the present case the applicant will suffer a loss in the value of her award 
if her national currency, the pound sterling, continues to gain strength vis-à-
vis the euro. Conversion into national currency first at the day of settlement 
in contradistinction to a conversion at the day of the judgement will favour 
applicants from the euro countries and applicants that have national 
currencies on a par with the euro, or weaker. All other applicants will suffer 
a loss under the changed policy. This, in my opinion, conflicts with the 
provisions of Article 14 in combination with Article 41. Moreover, it 
conflicts with the Court's desire that the awards shall to be as fair as 
possible, that is to maintain the value of the award as accurately as possible.

The latter objective is also the rationale for changing the Court's previous 
practice of using the default interest rate in each member State as basis for 
the Court's decision in individual cases.

The majority is attempting to secure that awards become fair by using 
varying interest rates as they evolve throughout the period of default. The 
marginal lending rate used by the European Central Bank (ECB) when 
lending money overnight to commercial banks plus three percentage points 
will be used. This will in the present case, as in many other cases, give the 
applicant a lower default interest rate than the rate previously used by the 
Court, the national default interest rate.

The marginal lending rate is interest paid by banks to the ECB, when 
they need quick emergency loans. That is, it is a rate which forms the 
ceiling for the commercial money market; and of little, if any, practical 
interest to most of the applicants in the Court. The default interest rates 
provided for in each of the States parties to the Convention for their part do 
reflect the situation in the national money markets regarding the rates to be 
paid by applicants who may have to opt for borrowing money while 
awaiting payment of an award of just satisfaction. For this reason national 
default interest rates compensate the individuals in a manner not secured by 
the new default interest rate opted for by the Court's majority.

Furthermore, I believe that an applicant receiving an award ought to be 
able to know herself the applicable default interest rate. The marginal 
lending rate used by the ECB when lending money overnight to commercial 
banks is not easily available to all applicants in Europe. The rate has been 
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stable for quite some time but if need be it could be set on a weekly if not 
even daily basis. Although it will be for the State to prove that it has 
actually paid the applicant in compliance with the judgment, and for the 
Committee of Ministers in the Council of Europe to check that this is 
correct, I find this to be an added bureaucratic procedure which makes it 
more difficult for applicants to keep track themselves. At all events the basis 
on which the Court's majority sets the new default interest rate is removed 
from the actual rate which an applicant, who needs to borrow money on an 
interim basis while awaiting payment of the award in a judgement, will have 
to pay. This is not compensated by the new varying interest rate, and this 
rather abstract search for fairness does not, in my opinion, merit a 
potentially bureaucratic new procedure.
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also criticised the fact that the domestic courts had made the correction of 
his birth certificate conditional on his undergoing an intrusive and 
degrading expert medical assessment. He further complained, under Article 
6 § 1 of the Convention, “possibly taken in conjunction with Article 8”, of a 
breach of his right to a fair hearing, stemming from the fact that the 
domestic courts had allegedly committed a manifest error of assessment in 
finding that he had not provided proof of an irreversible change in his 
appearance. The second and third applicants also complained of a violation 
of Article 14 of the Convention taken in conjunction with Article 8.

4.  On 18 March 2015 the Government were given notice of the 
complaints concerning Articles 3, 8 and 14 of the Convention.

5.  On 15 June 2015 the non-governmental organisations Alliance 
Defending Freedom (ADF) International and, jointly, Transgender Europe, 
Amnesty International and the European Region of the International 
Lesbian, Gay, Bisexual, Trans and Intersex Association (ILGA-Europe), 
were given leave to intervene in the written procedure (Article 36 § 2 of the 
Convention and Rule 44 § 3).

THE FACTS

I.  THE CIRCUMSTANCES OF THE CASE

6.  On the date of lodging of the applications, the applicants were 
regarded for civil-law purposes as belonging to the male sex. For that 
reason, the masculine form is used in referring to them; however, this 
cannot be construed as excluding them from the gender with which they 
identify.

A.  Application no. 79885/12

7.  The first applicant was born in 1983 and lives in Paris.
8.  The first applicant stated that, although he had been entered in the 

register of births as being male, he had always behaved like a girl and his 
physical appearance had always been very feminine. As an adolescent and 
young adult he had struggled considerably with his gender identity, since 
the male identity assigned to him at birth did not match his female 
psychological and social identity. In 2006, after several doctors had 
diagnosed a gender identity disorder known as “Harry Benjamin syndrome”, 
he had begun a transitional phase, living in society as a woman and 
undertaking a course of hormone treatment under the supervision of an 
endocrinologist, Dr H., and a neuropsychiatrist, Dr Bo.
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9.  The first applicant submitted three medical certificates issued by these 
doctors during the period in question. In the first two certificates, dated 
12 April 2007, Dr Bo. stated that the first applicant had been under his 
supervision since 27 April 2005 “for a syndrome typical of gender identity 
disorder”. He stated that “there [was] thus an observable difference between 
his current physique and the photograph on his identity card”, and that 
“there [were] no medical or psychological contraindications for [an] 
operation ... on the Adam’s apple”. In the third certificate, dated 16 January 
2008, Dr H. stated that he had been overseeing the applicant’s hormone 
treatment for “typical primary gender identity disorder since 1 June 2006, 
together with Dr B.”, and that “following endocrinology and metabolic 
tests, including karyotyping, [he was being] treated with anti-androgens and 
oestrogen”. The doctor concluded that “the marked, plausible and genuine 
nature of his gender dysphoria, together with the ‘real life test’, [made him] 
eligible for reassignment surgery, of which [he had] a legitimate 
expectation”.

10.  The first applicant also produced a medical certificate issued on 
3 April 2008 by another psychiatrist, Dr Ba., which certified that he had 
“typical Harry Benjamin syndrome” and that “there [were] currently no 
contraindications for the medical and/or surgical treatment entailed in the 
gender reassignment sought by the patient”.

11.  The first applicant stressed that he had not originally intended to 
undergo mutilating gender reassignment surgery, but had resigned himself 
to it because the French courts’ case-law made it a precondition for a 
change in civil status.

12.  The first applicant decided to undergo surgery in Thailand, 
performed by Dr S., whom he described as a “world-renowned specialist”. 
The operation was carried out on 3 July 2008. Dr S. issued the following 
medical certificate:

“... following a period of diagnosis by psychosexual specialists and an appropriate 
period of living full-time with a female identity, the above-mentioned person was 
diagnosed with a gender identity disorder (F64.0) defined as DSM IV, ICD-10. She 
was accepted for the appropriate surgical treatment, namely gender reassignment 
surgery.

... The surgery consisted of an orchidectomy, a vaginoplasty, a clitoroplasty and a 
labiaplasty, combined in a single operation. On completion of the operation the male 
sexual organs ... were replaced by organs that are female in appearance and function, 
with the exception of the reproductive organs. This involved removing the male 
reproductive organs, resulting in irremediable infertility.

In accordance with all established medical and legal definitions, the operation is 
irreversible and means that Mr [A.P.]’s male sexual identity has been permanently 
changed to a female sexual identity.”

13.  In a certificate signed on 10 September 2008 Dr H. confirmed that 
the first applicant “[had] undergone irreversible male-to-female gender 
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reassignment surgery”, and stressed that “the request for a change in civil 
status [was] compelling and admissible [and was] an integral part of the 
treatment”.

14.  The first applicant produced four further certificates. The first, dated 
26 May 2009, was signed by Dr W., a surgeon. It stated that the first 
applicant had undergone “a cosmetic laryngoplasty as part of 
male-to-female transitioning, after irreversible reassignment surgery was 
performed on the external genitalia”. In the second certificate, dated 27 May 
2009, a speech therapist stated that she had “worked with [A.P.] for two 
years on feminisation of her voice”, and that “her voice and appearance 
[were] now wholly feminine and consistent with each other”. The third 
certificate, signed on 23 July 2009 by Dr B., a psychiatrist, read as follows:

 “... [A.P.] is under supervision for typical Harry Benjamin syndrome, for which a 
gender reassignment process has been under way for several years. She has had 
hormone treatment and the surgery required to make her appearance and behaviour 
female. It is therefore legitimate, in the interests of her social and professional 
integration, for her civil status to be brought into line with her appearance and her 
wishes. ...”

15.  In the fourth certificate, dated 16 March 2010, Dr P., a doctor 
specialising in fundamental psychopathology and psychoanalysis and a 
psychotherapist, stated that he had started psychotherapy sessions with the 
first applicant and, in particular, had “noted ... the consistency between 
Ms [A.P.]’s statements and her preferred gender identity”.

1.  Judgments of the Paris tribunal de grande instance of 17 February 
and 10 November 2009

16.  On 11 September 2008 the first applicant brought proceedings 
against State Counsel in the Paris tribunal de grande instance seeking a 
declaration that he was now female and that his first name was A. (a female 
forename). He submitted, in particular, the medical certificates of 12 April 
2007 and 16 January and 10 September 2008, and the certificate issued by 
Dr S. On 16 October 2008 State Counsel requested a multi-disciplinary 
expert assessment, on the grounds that the applicant’s surgery had been 
performed abroad.

(a)  Interlocutory judgment of 17 February 2009

17.   On 17 February 2009, in an interlocutory judgment, the Paris 
tribunal de grande instance stressed as follows:

 “Where a diagnosis of gender identity disorder has been made following a thorough 
assessment and the person concerned has undergone irreversible physical changes for 
therapeutic purposes, it is appropriate to consider that, although the person’s new 
gender status is imperfect in that the chromosomal make-up is unchanged, he or she is 
closer, in terms of physical appearance, mindset and social integration, to the 
preferred gender than to the gender assigned at birth.”
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 However, the court further found:
“Irrespective of the status of the authors of the medical certificates produced in 

support of the application, the need for a firm diagnosis means that a 
multi-disciplinary expert assessment should be carried out in order to establish the 
applicant’s current state from a physiological, biological and psychological 
perspective and to investigate the persistence of the alleged disorder in his past.”

 The court appointed three experts – a psychiatrist, an endocrinologist 
and a gynaecologist – and requested them, after interviewing and examining 
the first applicant and consulting the medical certificates and operation 
reports submitted, to:

“(a)  describe the applicant’s current physical state ... and the presence or absence of 
any external or internal genitalia of either sex; order, with the applicant’s consent, any 
samples and laboratory tests capable of establishing the biological and genetic 
characteristics of the applicant’s sex; state whether a mistake could have been made in 
the sex recorded on the birth certificate, or an organic or biological change could have 
occurred later; look for traces of possible surgery aimed at bringing about or 
completing a transformation of the genitalia or secondary sexual characteristics; state 
whether the patient has been treated with either medication or hormones; state 
whether the surgery or hormone treatment was carried out on account of pre-existing 
physical anomalies or because of the patient’s psychological state, leaving aside his 
deliberate intentions;

 (b)  describe [the first applicant’s] mental state and behaviour as regards his gender 
and, in so far as possible, indicate their origins and trace their development; report on 
any course of psychotherapy followed, specifying its duration and outcome; state 
whether the patient suffers from any mental disorder and, if so, specify the nature of 
that disorder;

 (c)  express a view on the possible existence of gender identity disorder, giving 
reasons for making or ruling out such a diagnosis; state whether, in the light of all the 
available individual medical data (physiological, biological and physical), the person 
concerned should be regarded as male or female.”

18.  The court ruled that the costs of the expert assessment should be met 
by the first applicant, and ordered him to deposit a sum of 1,524 euros 
(EUR) for that purpose.

19.  The first applicant refused to submit to an expert assessment on the 
grounds that this type of assessment, as well as being very costly, also failed 
to respect the physical and mental integrity of the person concerned. In his 
view the documents he had submitted, which had been written by specialist 
doctors and noted the genuine nature of his change of gender, were more 
than sufficient and it was not necessary to make him undergo a further 
battery of traumatic tests.

20.  In an order of 13 March 2009 the Deputy President of the Paris Court 
of Appeal refused the first applicant leave to appeal against this 
interlocutory judgment.
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(b)  Judgment of 10 November 2009

21.  On 10 November 2009 the Paris tribunal de grande instance rejected 
the first applicant’s request. It stressed that the certificates produced by the 
first applicant, however informative, did not answer the court’s questions 
regarding the origin, nature, persistence and consequences of the disorder in 
question, and that the doctors who had been consulted could not, in the 
space of a few lines intended to allow the operation to go ahead, carry out 
the work of three experts instructed on the basis of a very wide-ranging and 
detailed mandate. The court noted in particular that the certificates did not 
mention the applicant’s mental state and attitude with regard to his gender, 
or express a view as to the origin of the disorder and its development. 
Likewise, they did not specify whether the first applicant suffered from 
mental-health problems and whether he had followed a course of 
psychotherapy, nor did they provide any information on his current state, 
having been written prior to his gender reassignment. The court added that 
patients who underwent surgery in France submitted a comprehensive file 
covering all the disciplines concerned as a precondition of reassignment 
surgery, something which the doctor who had operated on the first applicant 
in Thailand had apparently not required. In order to have their costs covered 
by the social-security scheme, patients in France had to undergo a whole 
series of rigorous examinations. The court found that, in the light of the 
evidence in the file, the applicant should submit willingly to the expert 
assessment. In accordance with Article 11 of the Code of Civil Procedure, 
which authorised the courts to draw all the appropriate inferences from a 
party’s refusal to cooperate with an investigative measure, the court found 
that, in the absence of a multi-disciplinary expert assessment, the first 
applicant’s request had not been sufficiently substantiated.

2.  Paris Court of Appeal judgment of 23 September 2010
22.  Following an appeal by the first applicant the Paris Court of Appeal, 

in a judgment of 23 September 2010, upheld the judgment of 10 November 
2009 in so far as it had rejected the first applicant’s request for the 
indication of gender on his birth certificate to be corrected.

23.  First of all, the Court of Appeal inferred from Article 8 of the 
Convention that “where, following medical and surgical treatment 
undergone for therapeutic purposes”, a person with a gender identity 
disorder no longer possessed all the characteristics of his or her original sex 
and had taken on a physical appearance closer to that of the opposite sex, 
which matched his or her social behaviour, the principle of respect for 
private life warranted amending the civil-status records to indicate the sex 
corresponding to the person’s appearance.

24.  However, the Court of Appeal found that, in the light of the 
documents submitted by the first applicant, it was “not established that he 
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no longer possesse[d] all the characteristics of the male sex”. It stressed in 
that regard that, although the psychiatrists Bo. and Ba. had given a diagnosis 
of gender identity disorder in their certificates of 12 April 2007 and 3 April 
2008, they had not noted the “absence of mental-health problems”. The 
Court of Appeal further noted that the hormone treatment referred to in the 
certificates issued by Dr H. on 16 January and 10 September 2008 dated 
back a long time. It also found that the certificate drawn up by Dr S., the 
doctor who had operated on the first applicant in Thailand on 3 July 2008, 
was “extremely brief” and consisted merely in a list of items of medical 
information that did not make clear whether the gender reassignment 
surgery had been effective. Furthermore, the documentation produced by 
the first applicant concerning the clinic, which had been taken from the 
Internet, was not sufficient to establish either the scientific and surgical 
reputation of the surgeon who had performed the operation or whether the 
surgery had complied with standard medical practice. Nor was this 
demonstrated by Dr W.’s certificate of 26 May 2009, “owing to the lack of 
any detail”.

25.  The Court of Appeal went on to observe that the first applicant had 
refused persistently on principle to submit to an expert assessment and had 
not cooperated in the assessment ordered by the lower court, “on the 
irrelevant pretext of protection of his private life, even though the aim [had 
been] to establish that a person presenting with a gender identity disorder no 
longer possessed all the characteristics of the sex assigned at birth”. The 
court stressed that “the possible interference with private life [had been] 
proportionate to the requirement to establish the person’s gender identity, 
which [was] a component of civil status that [was] subject to the 
public-order principle of inalienability”.

26.  The Court of Appeal found, however, that the fact that the first 
applicant was known by a female forename – as was clear from numerous 
statements from those close to him – allied to his conviction that he was 
female, the fact that he had had various medical treatments and operations, 
and the “reality of his social life”, meant that he had a legitimate interest in 
changing his male forenames to female ones. The court therefore ordered 
that his forenames be corrected on his birth certificate.

3.  Judgment of the First Civil Division of the Court of Cassation of 
7 June 2012

(a)  Grounds of appeal

27.  The first applicant appealed on points of law against the judgment of 
23 September 2010.

28.  He argued, firstly, that the right to respect for private life meant that 
gender reassignment should be authorised for persons whose physical 
appearance was closer to that of the opposite gender, to which their social 
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behaviour corresponded. He criticised the Court of Appeal’s refusal of his 
request to have the indication of his gender amended because he had refused 
to cooperate in an expert assessment aimed at determining the origins of his 
gender identity disorder and its development, and at ascertaining that he no 
longer had all the characteristics of the male sex. In his view, in ruling in 
this way after noting that he was known by a female forename, that he was 
convinced that he belonged to the female sex, and that he had had various 
medical and surgical treatments and lived in society as a woman, the Court 
of Appeal had breached Article 8 of the Convention. The first applicant 
referred, in particular, to the position of the Commissioner for Human 
Rights of the Council of Europe as set out in his issue paper of October 
2009 entitled “Human rights and gender identity”, and to Resolution 1728 
(2010) of the Parliamentary Assembly of the Council of Europe on 
discrimination on the basis of sexual orientation and gender identity (see 
paragraphs 73 and 75 below).

29.  Secondly, he argued that it had been fully established by the medical 
certificates he had submitted that he was transgender, that he had undergone 
surgery which made him a woman, and that his physical appearance and 
social behaviour were female. In ruling that these documents were 
insufficient to establish the existence of the conditions required for gender 
reassignment, and criticising him for not cooperating with the expert 
assessment, the Court of Appeal had therefore distorted the evidence.

30.  Thirdly, he alleged a violation of Article 14 of the Convention taken 
in conjunction with Article 8, taking the view that the Court of Appeal, in 
finding that he should have submitted to the expert assessment and in 
dismissing his appeal, had based its assessment on discriminatory grounds.

(b)  The judgment

31.  On 7 June 2012 the Court of Cassation (First Civil Division, Bulletin 
2012, I, no. 123) dismissed the appeal in the following terms:

“... In order to substantiate a request to have the gender markers on a birth certificate 
corrected, the person concerned must demonstrate, in view of the widely accepted 
position within the scientific community, that he or she actually suffers from the 
gender identity disorder in question and that the change in his or her appearance is 
irreversible. After examining the documents submitted, without distorting them, and 
having noted, firstly, that the certificate describing surgery performed in Thailand was 
very brief (being confined to a list of items of medical information and saying nothing 
about the effectiveness of the operation) and, secondly, that [the first applicant] 
refused in principle to undergo the expert assessment ordered by the first-instance 
court, the Court of Appeal was entitled to refuse the application for correction of the 
gender markers on the appellant’s birth certificate ...”
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B.  Application no. 52471/12

32.  The second applicant was born in 1958 and lives in Le 
Perreux-Sur-Marne.

33.  He submitted that, although he had been entered in the register of 
births as male, he had been aware from a very young age of belonging to the 
female gender.

34.  Owing to social pressure he had tried to hide his true nature and had 
married twice while living with the male identity entered on his birth 
certificate. However the marriages, from which he had children, had ended 
in divorce.

35.  He dressed as a woman and was perceived by others as a woman. 
Since 2004 he had been undergoing treatment with feminising hormones 
and had undergone genital reconstruction surgery.

1.  Judgment of the Créteil tribunal de grande instance of 9 February 
2010

36.  On 17 March 2009 the second applicant brought proceedings against 
State Counsel in the Créteil tribunal de grande instance seeking an order for 
his birth certificate to be corrected by replacing the word “male” with 
“female” and replacing his male forenames with the name “Émilie”. He 
referred in particular to a certificate issued in 2004 by Dr B., a psychiatrist 
and specialist in transgender issues, stating that the second applicant was a 
transgender person.

37.  The court gave judgment on 9 February 2010. It noted that the 
second applicant had merely filed a few invoices dated 2008 and issued in 
the name of “Émilie” Garçon, four statements made by witnesses in 2008 
saying that they had known the second applicant for a number of years, 
knew that he was a “transgender” person (or “transsexual”, as one of them 
put it) and had seen him “evolve as a woman without any apparent 
difficulty”, and a certificate dated 23 April 2009 signed by the 
endocrinologist Dr T., according to which the second applicant had been 
receiving treatment for gender dysphoria since 2006 and taking feminising 
hormones since 2004, a treatment that was well tolerated and effective. 
Noting also that the second applicant had not submitted the certificate from 
Dr B., the court found that he had not “[demonstrated] that he was actually 
transgender as claimed”. As he had not demonstrated that he actually 
suffered from the alleged disorder, his request had to be refused, since a 
change to the indication of gender in civil-status documents “was possible 
only in order to make a proven de facto situation official”. The court held 
that it had to refuse the request for a change of forename on the same 
grounds, as that request was merely secondary to the request for a change in 
civil status.
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2.  Judgment of the Paris Court of Appeal of 27 January 2011
38.  On 27 January 2011, following an appeal by the second applicant, 

the Paris Court of Appeal upheld the judgment of 9 February 2010 giving 
the following reasons:

“... While the principle of the inalienability of civil status precludes the law from 
recognising a change wilfully sought by an individual, it does not imply that civil 
status cannot be changed.

Where a genuine gender identity disorder that is medically recognised and 
untreatable has been diagnosed following a rigorous assessment, and the transgender 
person has undergone irreversible physical changes for therapeutic purposes, it is 
appropriate to consider that, although the person’s new gender status is imperfect in 
that the chromosomal make-up is unchanged, he or she is closer, in terms of physical 
appearance, mindset and social integration, to the preferred gender than to the gender 
assigned at birth. In these circumstances, and since under Article 57 of the Civil Code 
the birth certificate must mention the sex of the individual concerned, the principle of 
change should be accepted.

In the present case Émile Maurice Jean Marc Garçon ... was entered in the 
civil-status registers as male.

It is up to the appellant to give reasons, in particular on the basis of medical 
evidence, why he should be regarded as female as he requests.

The appellant claims to be a transgender person who has lived with a female gender 
identity for several years. He argues that the disparity between his preferred gender 
and the gender assigned to him at birth is sufficient to warrant a change in civil status 
without his first having to demonstrate that he has undergone gender reassignment 
surgery.

Regarding the medical aspect he has simply submitted, as he did before the 
first-instance court, a certificate issued by Dr [T.] dated 23 April 2009, written on the 
headed paper of Dr [D. S.-B.], in which that doctor ‘certifies that the endocrinologist 
Dr [S.-B.] has been treating Mr Émile (Émilie) Garçon for gender dysphoria ... since 
2006’, and specifies that the appellant has been receiving treatment with feminising 
hormones since 2004 and that the treatment is well tolerated and effective.

This medical certificate stating that the appellant followed a course of feminising 
hormone treatment from 2004 to 2009 does not in itself demonstrate the existence of a 
permanent physical or physiological change and hence the irreversible nature of the 
gender reassignment process.

An expert assessment appears pointless since the appellant, who rejects the idea of 
having to undergo genital surgery, does not mention any plastic surgery performed in 
connection with the current course of hormone treatment, and has not produced any 
opinion by a psychiatrist capable of demonstrating the existence and persistence of the 
alleged disorder, although Émile Garçon’s birth certificate states that he has been 
married twice ... and divorced twice ...”
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3.  Judgment of the first Civil Division of the Court of Cassation of 
13 February 2013

(a)  Grounds of appeal

39.  The second applicant appealed on points of law against the judgment 
of 27 January 2011. He argued in particular that, in refusing his requests on 
the pretext that he had not demonstrated either the existence of “permanent 
physical or physiological change and hence the irreversible nature of the 
gender reassignment process”, or “the existence and persistence of the 
alleged disorder”, the Court of Appeal had breached Article 8 of the 
Convention, since the right to respect for private life implied the right for 
individuals to define their sexual identity and to have their civil-status 
documents amended to reflect their preferred gender identity, without 
having to demonstrate the existence of a gender identity disorder or gender 
dysphoria, or to undergo a prior process of irreversible gender reassignment. 
Making the right to amendment of civil-status documents subject to proof of 
having undergone an irreversible process of gender reassignment amounted 
to requiring the holders of that right to be sterilised in order to exercise it, 
thereby interfering with their dignity and with due respect for their bodies 
and the intimacy of their private lives. The second applicant inferred from 
this that there had been a violation of Article 8 on account of the fact that 
the Court of Appeal had required him to furnish proof of having undergone 
that process. He added that it was discriminatory and contrary to Article 14 
of the Convention to make this right subject to such proof and to proof of a 
gender identity disorder or gender dysphoria.

(b)  Judgment of 13 February 2013

40.  On 13 February 2013 the Court of Cassation (First Civil Division) 
dismissed the appeal on points of law in the following terms:

“... In order to substantiate a request for correction of the gender markers on a birth 
certificate, the person concerned must demonstrate, in view of the widely accepted 
position within the scientific community, that he or she actually suffers from the 
gender identity disorder in question and that the change in his or her appearance is 
irreversible.

Furthermore, after noting that [the second applicant] had merely produced a 
certificate issued by a doctor on 23 April 2009 on the headed paper of a different 
doctor, in which the former certified that the latter, an endocrinologist, was treating 
[the second applicant] for gender dysphoria, and which stated that the patient had been 
receiving treatment with feminising hormones since 2004, the Court of Appeal found 
that this medical certificate alone did not demonstrate the existence or persistence of a 
gender identity disorder, or the irreversible nature of the gender reassignment process. 
These are not discriminatory conditions nor do they infringe the principles set out in 
Articles 8 and 14 of the European Convention on Human Rights or Articles 16 and 
16-1 of the Civil Code, as they are based on a fair balance between the requirements 
of legal certainty and the inalienability of civil status on the one hand, and the 
protection of private life and respect for the human body on the other ...”
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C.  Application no. 52471/12

41.  The third applicant was born in 1952 and lives in Essey-les-Nancy.
42.  He submitted that, although he had been entered in the register of 

births as male, he had been aware from a very young age of belonging to the 
female gender. He had lived with a woman from 1975 to 1991 and they had 
had a child together in 1978.

43.  The third applicant said that he had hidden his true nature for a long 
time as he had been afraid of being bullied and later of losing custody of his 
daughter. Once his daughter was grown up he had adapted his appearance 
and social conduct to match his female gender identity. While most of the 
documents he used in everyday life reflected his gender identity, this was 
not the case of his civil-status documents, passport, driving licence, vehicle 
registration papers or entry in the national identity register. As a result, he 
was constantly obliged to refer to his transgender identity, to the detriment 
of his private life.

1.  Judgments of the Nancy tribunal de grande instance of 7 November 
2008 and 13 March 2009

44.  On 13 June 2007 the third applicant brought proceedings against 
State Counsel in the Nancy tribunal de grande instance seeking an order for 
his birth certificate to be corrected by replacing the word “male” with 
“female” and for his forenames to be replaced by the name “Stéphanie”.

(a)  Judgment of 7 November 2008

45.  The Nancy tribunal de grande instance delivered an initial judgment 
on 7 November 2008. It pointed out that it was “now unanimously 
recognised by both domestic and European case-law that transgender 
persons [had] the right to respect for their private life” and were therefore 
entitled to have their gender and forenames amended on their civil-status 
documents. However, the court stressed that a number of conditions had to 
be met, stating as follows:

 “[T]he gender identity disorder [must] be established not only medically (usually by 
a multi-disciplinary team of doctors, surgeons, an endocrinologist, a psychologist and 
a psychiatrist), but also judicially, either by means of an expert assessment (although 
the court is not required to order one) or on the basis of medical certificates produced 
by the person concerned establishing with certainty that he or she has undergone 
medical treatment and surgery in order to achieve gender reassignment.”

The court went on to find as follows:
“Persons wishing to have their gender changed in their civil-status documents must 

demonstrate that they have undergone medical and surgical treatment for therapeutic 
purposes and have had previous surgery to remove the external characteristics of their 
original sex.
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Hence, only ‘genuine’ transgender persons can have the gender markers in their 
civil-status documents changed, that is to say, persons who have already undergone an 
irreversible gender reassignment process.

In other words, a court may order individuals’ civil-status documents to be amended 
to reflect their preferred new gender only after they have genuinely altered their 
sexual anatomy to make it conform as closely as possible to their preferred gender.

These medical and surgical conditions are explained by the fact that a genuine 
gender identity disorder, which is characterised by ‘a deeply held and unshakeable 
feeling of belonging to the opposite gender to one’s genetically, anatomically and 
legally assigned gender, accompanied by an intense and consistent need to change 
one’s gender and civil status’, must be distinguished from other related but different 
concepts such as transvestism, which is based solely on reversible outward appearance 
and does not entail a change of anatomical sex.

In the present case, although S. Nicot is female in appearance and has provided 
documents and invoices issued to him by certain bodies in the name of Ms Stéphanie 
Nicot, these factors do not enable the court to assess whether he has actually changed 
gender. At the hearing, when questioned by the President regarding any treatment he 
may have undergone, S. Nicot took a militant stance – as he is perfectly entitled to do 
– and invoked the confidential nature of his private life ...”

46.  The court therefore stayed the proceedings concerning the third 
applicant’s requests and ordered him to “produce in the proceedings any 
medical documents relating to the medical and surgical treatment undergone 
and capable of demonstrating that he [had] actually changed gender”.

(b)  Judgment of 13 March 2009

47.  The third applicant refused to produce any medical documents, 
taking the view that he had demonstrated sufficiently that he was physically 
and psychologically female and was integrated socially as a woman. He 
simply stated that his general practitioner had prescribed hormone treatment 
for him which meant that he had female secondary sexual characteristics 
such as breasts. State Counsel concluded that it was not possible to amend 
his civil status without proof of gender reassignment surgery.

48.  In a judgment of 13 March 2009 the Nancy tribunal de grande 
instance noted that the third applicant had not produced medical and 
surgical evidence of gender reassignment, and therefore rejected his request. 
The judgment reiterated the reasoning of the judgment of 7 November 2008. 
The court stated as follows:

“[A change of gender in civil-status documents may be granted only to] ‘genuine’ 
transgender persons, that is, to persons who have already undergone irreversible 
gender reassignment, and not to persons who merely claim to be ‘transgender’ on the 
grounds that they are regarded socially as belonging to the gender corresponding to 
their outward appearance, but who oppose any gender reassignment surgery or refuse 
to provide medical and surgical evidence of such reassignment having been carried 
out by means of medical treatment and surgery.”

 The court went on to find as follows:
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“Granting S. Nicot’s request would effectively amount to the creation by the courts 
of a ‘third gender’, namely persons of female appearance who nevertheless continue 
to have a male external sexual anatomy but can marry a man. In the opposite case, a 
person who is male in appearance would continue to have female genitalia and could 
thus give birth to a child!!! As the case-law currently stands, such a situation is wholly 
prohibited.”

2.  Judgment of the Nancy Court of Appeal of 3 January 2011
49.  In a judgment of 3 January 2011 the Nancy Court of Appeal upheld 

the judgment of 13 March 2009. It stressed in particular that “the request for 
a change in civil status [did] not necessarily require proof of surgical change 
such as the removal or alteration of the genitalia, or plastic surgery”, but 
implied that “the irreversible nature of the gender reassignment process be 
established in advance”. The court went on to find that the third applicant 
“[had] not provided such intrinsic proof, which [could] on no account derive 
from the fact that he [was] regarded by others as female”. It added that 
respect for private life could not result in the third applicant being exempted 
from this “obligation to provide proof, which [was] not designed to confuse 
transgenderism and transsexualism but which, besides the inalienability of 
civil status, [was] aimed at ensuring the consistency and reliability of civil-
status records”. That requirement, which was legitimate and in no way 
discriminatory, was not in breach of Article 14 of the Convention, and it 
was not the court’s task to remedy the deficiencies in the evidence adduced 
by the third applicant.

3.  Court of Cassation judgment of 13 February 2013

(a)  Grounds of appeal

50.  The third applicant lodged an appeal on points of law against the 
judgment of 3 January 2011. He argued that the right to respect for private 
life entailed the right to define one’s gender identity and to have civil-status 
documents amended to reflect one’s preferred gender, without a prior 
obligation to undergo an irreversible gender reassignment process and 
provide proof thereof. In finding that he should have furnished proof of this 
irreversible process, the Court of Appeal had therefore breached Article 8 of 
the Convention, especially since neither the principle of the inalienability of 
civil status nor the need for consistency and reliability of civil-status records 
made it necessary for individuals to undergo an irreversible process of 
gender reassignment, and provide proof thereof, in order to have their 
civil-status documents amended. The third applicant added that it was 
discriminatory and contrary to Article 14 of the Convention to make 
individuals’ right to have their civil-status documents amended to reflect 
their preferred gender conditional upon proof that they had undergone 
irreversible gender reassignment.
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(b)  Judgment of 13 February 2013

51.  The third applicant’s appeal was examined at the same time as the 
second applicant’s.

52.  On 13 February 2013 the Court of Cassation (First Civil Division) 
dismissed the appeal on the following grounds:

“... In order to substantiate a request for correction of the gender markers on a birth 
certificate, the person concerned must demonstrate, in view of the widely accepted 
position within the scientific community, that he or she actually suffers from the 
gender identity disorder in question and that the change in his or her appearance is 
irreversible.

Given that [the third applicant] has not furnished intrinsic evidence of the 
irreversible nature of the gender reassignment process in his case, which cannot derive 
from the sole fact that he is seen by others as female, the dismissal of his claims by 
the Court of Appeal did not infringe the principles laid down under Articles 8 and 14 
of the Convention ..., but rather struck a fair balance between the requirements of 
legal certainty and the inalienability of civil status on the one hand, and the protection 
of private life on the other ...”

II.  REPORT BY THE HIGH AUTHORITY FOR HEALTH

53.  In November 2009 the High Authority for Health published a report 
entitled “Medical treatment of gender identity disorders in France – 
situation and outlook”.

54.  Among other things, the report advocated a “care pathway” 
involving several stages. The first consisted in diagnosing and assessing the 
“gender identity disorder”; the aim was to “avoid, as far as possible, 
unwarranted irreversible changes”. The second stage consisted in “real-life 
experience”, the aim being to study the individual’s capacity to live in the 
desired role. The person lived full-time in the desired gender role in his or 
her daily life and social and professional activities, and demonstrated his or 
her social integration in that role, chose a new forename and informed 
family members of the intended change. The third stage consisted in 
hormone substitution, whereby exogenous hormones were administered “in 
order to eliminate the secondary sexual characteristics of the sex of origin 
and replace them as fully as possible with those of the opposite sex”. The 
fourth stage consisted in reassignment surgery. The report specified in that 
regard that, although most transgender persons wished to have reassignment 
surgery, it was contraindicated for some patients on medical grounds, while 
others felt that this step was not necessary in their case and that, for 
instance, hormone substitution, “peripheral” surgery and speech therapy 
were sufficient to give them the appearance of belonging to the other gender 
and allowing them to be recognised as such by society. The report further 
observed that a reluctance to undergo surgery might also be due to the 
considerable technical difficulties and the secondary effects linked to the 
operations.
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III.  RELEVANT DOMESTIC LAW AND PRACTICE

A.  Code of Civil Procedure

55.  The relevant provisions of the Code of Civil Procedure read as 
follows:

Article 11

“The parties must cooperate in the investigative measures. The judge may draw all 
the appropriate inferences from a failure or refusal to do so. ...”

Article 143

“The facts on which the outcome of the dispute depends may, at the parties’ request 
or of the judge’s own motion, be the subject of any legally admissible investigative 
measure.”

Article 144

“Investigative measures may be ordered in any event where the judge does not have 
sufficient information to determine the case.”

Article 147

“The judge must confine the choice of measures to what is sufficient in order to 
resolve the dispute, focusing on choosing the simplest and least costly option.”

Article 232

“The judge may seek clarifications from any person of his or her choosing, in the 
form of observations, a consultation or an expert assessment on a factual issue which 
requires technical knowledge.”

Article 263

“An expert assessment should be ordered only in cases where observations or a 
consultation would not provide the judge with sufficient clarification.”

B.  Case-law of the Court of Cassation

56.  In two judgments of 11 December 1992 (nos. 91-11900 and 
91-12373; Bulletin 1992 AP no. 13), the Court of Cassation, sitting as a full 
court, held as follows:

 “Where a person with a gender identity disorder no longer possesses all the 
characteristics of his or her original sex and has taken on a physical appearance closer 
to that of the opposite sex, which matches his or her social behaviour, the principle of 
respect for private life warrants amending the civil-status records to indicate the sex 
corresponding to the person’s appearance.”

The Court of Cassation stressed that “the principle of the inalienability of 
civil status [did] not preclude such amendment”. It therefore quashed the 
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contested judgments, which had dismissed requests from transgender 
persons to have the gender markers on their birth certificates corrected.

57.  In the second of these cases the appellant had unsuccessfully 
requested the appellate court to order an expert medical assessment in order 
to demonstrate the feminisation process he had undergone and establish that 
he was transgender. The Court of Cassation noted that, while the fact that 
the appellant was female was attested to by a certificate from the surgeon 
who had performed the operation and the unofficial opinion of a doctor 
consulted by the appellant, the actual existence or otherwise of a gender 
identity disorder could be established only by means of an expert 
assessment. It therefore criticised the impugned judgment for refusing the 
request.

58.  The Court of Cassation, sitting in plenary, thus established in 1992 
five conditions for amending the indication of gender on a person’s birth 
certificate. The person concerned had to (1) have a gender identity disorder, 
(2) have undergone medical and surgical treatment with a therapeutic 
purpose, (3) no longer have all the characteristics of the sex assigned at 
birth, (4) have taken on a physical appearance close to that of the other sex, 
and (5) display social behaviour corresponding to that sex. However, in two 
judgments delivered on 7 June 2012 (Bulletin 2012, I, nos. 123 and 124), 
one of which concerned the first applicant’s case, the First Civil Division 
found as follows:

 “In order to substantiate a request for correction of the gender markers on a birth 
certificate, the person concerned must demonstrate, in view of the widely accepted 
position within the scientific community, that he or she actually suffers from the 
gender identity disorder in question and that the change in his or her appearance is 
irreversible.”

The First Civil Division confirmed that approach on 13 February 2013 
(see paragraphs 40 and 52 above).

C.  Decree no. 2010-125 of 8 February 2010

59.  Decree no. 2010-125 of 8 February 2010 removed the reference to 
“early gender identity disorder” from the annex to Article D. 322-1 of the 
Social Security Code concerning the medical criteria used to define 
“long-term psychiatric disorders” within the category of long-term 
disorders.

D.  Circular no. CIV/07/10 of 14 May 2010 on requests for a change 
of gender in civil-status documents

60.  The Minister of Justice and Freedoms issued Circular no. CIV/07/10, 
requesting Principal State Counsel attached to the Court of Cassation, and 
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State Counsel and Principal State Counsel at the appellate courts, as 
follows:

 “...[to] respond favourably to requests for a change in civil status [from transsexual 
or transgender persons] where hormone treatments producing permanent physical or 
physiological change, combined as appropriate with plastic surgery (breast prostheses 
or removal of mammary glands, facial plastic surgery, etc.) have resulted in an 
irreversible change of gender, without requiring removal of the genitalia.”

 The circular also requested them to “seek an expert assessment only if 
the information provided raise[d] serious doubts as to whether the person 
concerned [was] transgender”.

E.  Reply by the Minister of Justice and Freedoms to Written 
Question no. 14524 (Senate Official Gazette, 30 December 2010)

61.  Written Question no. 14524 (Senate Official Gazette, 22 July 2010, 
p. 1904) asked the Minister of Justice and Freedoms to clarify the meaning 
of the word “irreversible” in Circular no. CIV/07/10 of 14 May 2010.

62.  The Minister of Justice and Freedoms replied as follows (Senate 
Official Gazette, 30 December 2010, p. 3373):

“The concept of irreversible gender reassignment alluded to in the circular of 
14 May 2010 refers to Council of Europe Recommendation no. 1117 on the 
conditions of transsexuals, which is cited in the report by the High Authority for 
Health entitled ‘Treatment of gender identity disorders in France – situation and 
outlook’. This is a medical rather than a legal concept. According to some specialists, 
irreversible reassignment may result from hormone substitution, which erases certain 
physiological characteristics, including fertility, sometimes irreversibly. It is for the 
persons concerned to furnish evidence in this regard, in particular by producing 
certificates from recognised specialists in this field (psychiatrists, endocrinologists 
and, where appropriate, surgeons) who have overseen their gender transition. State 
Counsel’s opinion should then be based, case by case, on the medical documents 
produced by the person concerned.”

F.  Opinion of the National Advisory Commission on Human Rights 
(CNCDH) of 27 June 2013

63.  In January 2013 the Minister of Justice and the Minister of Women’s 
Rights addressed two questions to the National Advisory Commission on 
Human Rights concerning the definition of and position regarding “gender 
identity” in French law and the conditions for amending the indication of 
gender in civil-status documents. The Commission heard evidence from 
researchers, law lecturers, representatives of associations and members of 
the Senate, and took into consideration written contributions from 
non-governmental organisations, doctors, social science researchers and 
rights advocates.
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64.  In an opinion of 27 June 2013 the CNCDH noted that the Court of 
Cassation judgments of 7 June 2012 and 13 February 2013, cited above, 
established two conditions for changing the indication of gender in 
civil-status documents, namely a diagnosis of gender identity disorder and 
an irreversible change in physical appearance. It observed that “although 
surgery [was] not a requirement, the law nevertheless require[d] irreversible 
medical treatment, which entail[ed], among other things, sterilisation”. The 
CNCDH also observed that the notion of irreversibility, which was 
“ill-defined and difficult to prove ... frequently result[ed] in a request for an 
expert medical assessment” and that, since the rulings on this point differed 
from one court to another, there were substantial inequalities in the 
situations of transgender persons in this regard. It added that the expert 
medical assessments were seen as intrusive and humiliating by the persons 
concerned and contributed to the protraction of the process of changing 
gender in civil-status documents, and that the amount of evidence required 
by the case-law, and the frequency of requests for expert assessments, raised 
the issue of the suspicions that all too often surrounded transgender people 
and which they perceived as a kind of denial of their identity.

65.  The CNCDH went on to advocate abolishing the medical 
requirements. In that regard it took the view that, viewed in a judicial 
context, the requirement to demonstrate the existence of “gender dysphoria” 
was problematic in so far as “the wording itself appear[ed] to endorse the 
view of transgender identity as an illness, although gender identity disorders 
[had] been removed from the list of psychiatric disorders [by Decree 
no. 2010-125 of 8 February 2010]”. According to the CNCDH, such a 
condition, which was required for the purposes of differential diagnosis 
strictly in the context of the medical procedures undergone by transgender 
persons, contributed in a judicial context to the stigmatisation of these 
persons and to a lack of understanding of transgender identity. With regard 
to the requirement to prove an irreversible change in physical appearance, 
the CNCDH stressed as follows:

 “23. ... This condition obliges the persons concerned to undergo medical treatments 
with very far-reaching consequences which entail an obligation to be sterilised. This 
obligation does not necessarily involve gender reassignment surgery but may be 
achieved by means of hormone treatment, which, according to the High Authority for 
Health, is liable to lead to irreversible metabolic changes if taken over a long period. 
Different patients appear to react differently to hormone treatment, with effects 
(including sterility) being produced after varying periods of time. In other words, the 
judicial proceedings depend on the – uncertain – progress of the medical procedure, 
thus contributing to considerable inequalities between the persons concerned. 
Furthermore, the irreversible nature of the change in physical appearance is difficult 
to prove and very often, in the courts’ view, warrants recourse to an expert medical 
assessment, despite the recommendations of the circular of 14 May 2010, which 
called on judges to ‘seek an expert assessment only if the information provided raises 
serious doubts as to whether the person concerned is transgender’. Besides the cost to 
the person concerned, expert assessments are a factor in making the proceedings 
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unacceptably long. Moreover, when hormone treatment is insufficient to prove the 
irreversible nature of the change in physical appearance, persons seeking a change of 
gender in their civil-status documents are often forced, as a last resort, to agree to 
surgery (in particular a penectomy or mastectomy). The medical requirements laid 
down by the law are therefore problematic in so far as some people who do not wish 
to have recourse to these treatments and operations nevertheless agree to this 
constraint in the hope of securing a successful outcome in the judicial proceedings 
concerning them. Consequently, the CNCDH calls for an end to any requirement to 
undergo gender reassignment, whether through hormone treatment entailing sterility 
or through recourse to surgery. ...”

G.  Draft legislation

66.  A bill on the protection of gender identity (no. 216) was registered 
with the Presidency of the Senate on 11 December 2013. It is aimed at 
defining a procedure enabling transgender persons to obtain, within a 
reasonable time and without being required to undergo any medical or 
surgical treatment, a change of gender in their civil-status documents and 
the corresponding change of forename. The reasoning included the 
following passage:

“Four Court of Cassation judgments [of 7 June 2012 and 13 February 2013] 
established the principle whereby ‘in order to substantiate a request for correction of 
the gender markers on a birth certificate, the person concerned must demonstrate, in 
view of the widely accepted position within the scientific community, that he or she 
actually suffers from the gender identity disorder in question and that the change in 
his or her appearance is irreversible’. Two conditions are therefore established: a 
diagnosis of gender identity disorder and an irreversible change in physical 
appearance. While the law does not require a surgical operation, it does require 
irreversible medical treatment entailing sterilisation.”

67.  A further bill, on gender identity, drafted by the National 
Transgender Association in May 2014, is designed to enable transgender 
persons to obtain a change in civil status without satisfying any medical 
requirements and without going through the courts. Referring to the Court 
of Cassation judgments of 7 June 2012 and 13 February 2013, the 
explanatory memorandum stresses that “while the Court of Cassation does 
not explicitly require a surgical operation, it does nevertheless, through the 
nebulous criterion of an irreversible change in appearance, require medical 
treatment entailing sterilisation”. The explanatory memorandum adds that 
“the interpretation of this criterion by most of the courts amounts to 
requiring the transgender person to undergo a surgical operation resulting in 
sterility”.

H.  Law on the modernisation of justice in the twenty-first century

68.  Section 56 of the Law on the modernisation of justice in the 
twenty-first century (enacted on 12 October 2016) introduced the following 
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Articles into the Civil Code, concerning amendments to the indication of 
gender in civil-status documents:

Article 61-5

“Adults or emancipated minors who demonstrate on the basis of a sufficient 
combination of circumstances that the gender indicated in their civil-status documents 
does not correspond to the gender with which they identify, and with which others 
identify them, may have that indication amended.

The main circumstances taken into account, proof of which may take any form, shall 
be the following:

1.  the fact that the persons concerned identify themselves publicly as belonging to 
the preferred gender;

2.  the fact that they are known by family, friends or colleagues as belonging to the 
preferred gender;

3.  the fact that they have had their forename changed so that it corresponds to their 
preferred gender.”

Article 61-6

“The application shall be made to the tribunal de grande instance.

The applicant shall state his or her free and informed consent to the change of 
gender in the civil-status documents and shall produce any available evidence in 
support of the application.

The fact that an applicant has not undergone medical treatment, surgery or 
sterilisation shall not constitute grounds for refusing the request.

The court shall note the fact that the applicant satisfies the conditions laid down in 
Article 61-5 and shall order the amendment of the indication of gender and, as 
applicable, of the individual’s forenames, in the civil-status documents.”

Article 61-7

“At the request of State Counsel, an entry shall be made in the margin of the 
individual’s birth certificate recording the change of gender and, as applicable, of 
forenames. This shall be done within fifteen days from the date on which the 
corresponding decision becomes final.

By way of derogation from Article 61-4, changes to forenames related to a change 
of gender shall be entered in the margin of the civil-status documents of spouses and 
children only with their consent or that of their legal representatives.

Articles 100 and 101 shall be applicable to changes of gender.”

Article 61-8

“A change of gender in civil-status documents shall have no implications for 
obligations entered into vis-à-vis third parties or parent-child relationships established 
prior to the change.”

69.  On 17 November 2016 the Constitutional Council found section 56 
of the Law to be compatible with the Constitution (Decision no. 2016-739 
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DC). It stressed in particular that “in enabling persons to obtain the 
amendment of the gender markers in their civil-status documents without 
requiring them to undergo medical treatment, surgery or sterilisation, the 
provisions [did] not infringe in any way the principle of the protection of 
human dignity”.

IV.  COMPARATIVE-LAW MATERIALS

70.  It emerges from a document entitled “Trans Rights Europe Map 
2016”, published on 22 April 2016 by the non-governmental organisation 
Transgender Europe (see also “Discrimination on grounds of sexual 
orientation and gender identity in Europe”, Council of Europe Publishing, 
June 2011, and the comparative-law materials referred to in the judgment in 
Y.Y. v. Turkey (no. 14793/08, §§ 35-43, ECHR 2015 (extracts)), that at that 
time legal recognition of the gender identity of transgender persons was not 
possible in seven Council of Europe member States (Albania, Andorra, 
Cyprus, Liechtenstein, Monaco, San Marino and the former Yugoslav 
Republic of Macedonia).

71.  The document also makes clear that such recognition was subject to 
a legal requirement to undergo sterilisation in twenty-four Council of 
Europe member States (Armenia, Azerbaijan, Belgium, Bosnia and 
Herzegovina, Bulgaria, Croatia, Czech Republic, Finland, France, Georgia, 
Greece, Latvia, Lithuania, Luxembourg, Montenegro, Norway, Romania, 
the Russian Federation, Serbia, Slovakia, Slovenia, Switzerland, Turkey and 
Ukraine). It was possible in sixteen member States without a legal 
requirement to undergo sterilisation (Austria, Denmark, Estonia, Germany, 
Hungary, Iceland, Ireland, Italy, Malta, Moldova, the Netherlands, Poland, 
Portugal, Spain, Sweden and the United Kingdom). France (see paragraph 
68 above) and Norway (following a Law of 17 June 2016) have since joined 
the second category. The number of member States in which recognition is 
not subject to a legal requirement to undergo sterilisation has thus risen to 
eighteen (nineteen in Europe, counting Belarus), compared with twenty-two 
countries in which it is. In several of the countries concerned, the abolition 
of this requirement is the result of recent legal developments (an 
Administrative Court judgment of 27 February 2009 in Austria; a Law of 
15 March 2010 in Portugal; a Federal Constitutional Court judgment of 
11 January 2011 in Germany; a Law of 22 May 2013 in Sweden; a Law of 
18 December 2013 in the Netherlands; a Law of 11 June 2014 in Denmark; 
a Law of 1 April 2015 in Malta; a Law of 15 July 2015 in Ireland; a Court 
of Cassation judgment of 21 July 2015 in Italy; a Law of 17 June 2016 in 
Norway; and a Law of 12 October 2016 in France). It appears also that a 
number of member States are currently reviewing or intend to review the 
conditions for legal recognition of the identity of transgender persons in 
order to remove any that appear unreasonable (Council of Europe Steering 
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Committee for Human Rights: Report on the implementation of 
Recommendation CM/Rec(2010)5 of the Committee of Ministers to 
member States on measures to combat discrimination on grounds of sexual 
orientation or gender identity – CDDH(2013)R77 Addendum VI, 21 March 
2013).

72.  It also emerges from this last document in particular that a 
psychiatric diagnosis is among the prerequisites for legal recognition of 
transgender identity in thirty-six European countries, with only Denmark, 
Iceland, Malta and Norway having enacted legislation establishing a 
recognition procedure that excludes such a diagnosis (two of the seventeen 
Autonomous Communities in Spain also have similar legislation).

V.  INTERNATIONAL MATERIALS

A.  Council of Europe

1.  Commissioner for Human Rights of the Council of Europe
73.  In October 2009 the Commissioner for Human Rights of the Council 

of Europe published an issue paper entitled “Human rights and gender 
identity” in which he adopted a stance against making legal recognition of 
the gender identity of transgender persons subject to irreversible sterilisation 
surgery. The Commissioner stated as follows:

 “...

It should be stressed that the eligibility conditions for the change of sex in 
documents vary widely across Europe. It is possible to roughly distinguish three 
categories of countries. In the first category, no provision at all is made for official 
recognition. As pointed out above, this is in clear breach of established jurisprudence 
of the ECtHR. In the second and smaller category of countries, there is no requirement 
to undergo hormonal treatment or surgery of any kind in order to obtain official 
recognition of the preferred gender. Legal gender recognition is possible by bringing 
evidence of gender dysphoria before a competent authority, such as experts from the 
Ministry of Health (in Hungary), the Gender Reassignment Panel (in the UK) or a 
doctor or clinical psychologist. In the third category of countries, comprising most 
Council of Europe member states, the individual has to demonstrate:

1. that (s)he has followed a medically supervised process of gender reassignment –
often restricted to certain state appointed doctors or institutions;

2. that (s)he has been rendered surgically irreversibly infertile (sterilisation), and/or

3. that (s)he has undergone other medical procedures, such as hormonal treatment.

Such requirements clearly run counter to the respect for the physical integrity of the 
person. To require sterilisation or other surgery as a prerequisite to enjoy legal 
recognition of one’s preferred gender ignores the fact that while such operations are 
often desired by transgender persons, this is not always the case. Moreover, surgery of 
this type is not always medically possible, available, or affordable without health 
insurance funding. The treatment may not be in accordance with the wishes and needs 
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of the patient, nor prescribed by his/her medical specialist. Yet the legal recognition of 
the person’s preferred gender identity is rendered impossible without these treatments, 
putting the transgender person in a limbo without any apparent exit. It is of great 
concern that transgender people appear to be the only group in Europe subject to 
legally prescribed, state-enforced sterilisation.

It needs to be noted that many transgender people, and probably most transsexual 
persons among them, choose to undergo this treatment, often including the 
elimination of procreative organs. The treatment is often desired as a basic necessity 
by this group. However, medical treatment must always be administered in the best 
interests of the individual and adjusted to her/his specific needs and situation. It is 
disproportionate for the state to prescribe treatment in a ‘one size fits all’ manner. The 
basic human rights concern here is to what extent such a strong interference by the 
state in the private lives of individuals can be justified and whether sterilisation or 
other medical interventions are required to classify someone as being of the one sex or 
the other.

...

... States which impose intrusive physical procedures on transgender persons 
effectively undermine their right to found a family.

...”

2.  Committee of Ministers and Parliamentary Assembly of the Council 
of Europe

74.  On 31 March 2010 the Committee of Ministers of the Council of 
Europe adopted Recommendation CM/Rec(2010)5 on measures to combat 
discrimination on grounds of sexual orientation or gender identity. It stated 
in particular that “[p]rior requirements, including changes of a physical 
nature, for legal recognition of a gender reassignment, should be regularly 
reviewed in order to remove abusive requirements”, and that “[m]ember 
states should take appropriate measures to guarantee the full legal 
recognition of a person’s gender reassignment in all areas of life, in 
particular by making possible the change of name and gender in official 
documents in a quick, transparent and accessible way” (Appendix, points 20 
and 21).

75.  In Resolution 1728 (2010), adopted on 29 April 2010, on 
discrimination on the basis of sexual orientation and gender identity, the 
Parliamentary Assembly of the Council of Europe called on States to “... 
ensure in legislation and in practice [the] right [of transgender persons] to ... 
official documents that reflect an individual’s preferred gender identity, 
without any prior obligation to undergo sterilisation or other medical 
procedures such as sex reassignment surgery and hormonal therapy” (point 
16.11.2).

76.  On 26 June 2013 the Parliamentary Assembly further adopted 
Resolution 1945 (2013), entitled “Putting an end to coerced sterilisations 
and castrations”, in which it noted as follows:
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 “... there is a small but significant number of both sterilisations and castrations 
which would fall under the various definitions of ‘coerced’. These are mainly directed 
against transgender people, Roma women and convicted sex offenders. Neither forced 
nor coerced sterilisations or castrations can be legitimated in any way in the 
21st century – they must stop” (point 4).

It therefore urged the member States to “revise their laws and policies as 
necessary to ensure that no one can be coerced into sterilisation or castration 
in any way for any reason” (point 7.1).

77.  On 22 April 2015 the Parliamentary Assembly adopted Resolution 
2048 (2015) on discrimination against transgender people in Europe. This 
called on the member States, among other things, to abolish sterilisation and 
other compulsory medical treatment, as well as a mental health diagnosis, as 
a necessary legal requirement to recognise a person’s gender identity in 
laws regulating the procedure for changing a name and registered gender, 
and to amend classifications of diseases used at national level and advocate 
the modification of international classifications, making sure that 
transgender people, including children, were not labelled as mentally ill, 
while ensuring stigma-free access to necessary medical treatment.

B.  United Nations

1.  United Nations High Commissioner for Human Rights
78.  In her report of 17 November 2011 to the Human Rights Council, 

entitled “Discriminatory laws and practices and acts of violence against 
individuals based on their sexual orientation and gender identity” 
(A/HRC/19/41), the United Nations High Commissioner for Human Rights 
observed in particular that regulations in countries that recognised changes 
in gender often required, implicitly or explicitly, that applicants undergo 
sterilisation surgery as a condition of recognition (paragraph 72). She 
recommended in particular (paragraph 84 (h)) that States:

“[f]acilitate legal recognition of the preferred gender of transgender persons and 
establish arrangements to permit relevant identity documents to be reissued reflecting 
preferred gender and name, without infringements of other human rights.”

2.  Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment

79.  In his report of 1 February 2013 to the United Nations Human Rights 
Council (A/HRC/22/53), the Special Rapporteur on torture and other cruel, 
inhuman or degrading treatment or punishment stressed the following 
(paragraph 78):

“In many countries transgender persons are required to undergo often unwanted 
sterilization surgeries as a prerequisite to enjoy legal recognition of their preferred 
gender. In Europe, 29 States require sterilization procedures to recognize the legal 
gender of transgender persons. In 11 States where there is no legislation regulating 
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legal recognition of gender, enforced sterilization is still practised. As at 2008, in the 
United States of America, 20 states required a transgender person to undergo 
‘gender-confirming surgery’ or ‘gender reassignment surgery’ before being able to 
change their legal sex. In Canada, only the province of Ontario does not enforce 
‘transsexual surgery’ in order to correct the recorded sex on birth certificates. Some 
domestic courts have found that not only does enforced surgery result in permanent 
sterility and irreversible changes to the body, and interfere in family and reproductive 
life, it also amounts to a severe and irreversible intrusion into a person’s physical 
integrity. In 2012, the Swedish Administrative Court of Appeals ruled that a forced 
sterilization requirement to intrude into someone’s physical integrity could not be 
seen as voluntary. In 2011, the Constitutional Court in Germany ruled that the 
requirement of gender reassignment surgery violated the right to physical integrity 
and self-determination. In 2009, the Austrian Administrative High Court also held that 
mandatory gender reassignment, as a condition for legal recognition of gender 
identity, was unlawful. In 2009, the former Commissioner for Human Rights of the 
Council of Europe observed that ‘[the involuntary sterilization] requirements clearly 
run counter to the respect for the physical integrity of the person’.”

80.  In his conclusions and recommendations, he called on all States 
(paragraph 88):

“... to repeal any law allowing intrusive and irreversible treatments, including forced 
genital-normalizing surgery, involuntary sterilization, unethical experimentation, 
medical display, ‘reparative therapies’ or ‘conversion therapies’, when enforced or 
administered without the free and informed consent of the person concerned. He also 
calls upon them to outlaw forced or coerced sterilization in all circumstances and 
provide special protection to individuals belonging to marginalized groups.”

3.  World Health Organisation (WHO), United Nations Children’s 
Fund (UNICEF), Office of the High Commissioner for Human 
Rights (OHCHR), UN Women, UNAIDS, United Nations 
Development Programme (UNDP) and United Nations Population 
Fund

81.  In May 2014 WHO, UNICEF, OHCHR, UNAIDS, UNDP and the 
United Nations Population Fund published an interagency statement on 
eliminating forced, coercive and otherwise involuntary sterilisation. They 
observed in particular that in many countries transgender persons were 
required to undergo sterilisation surgeries that were often unwanted, as a 
prerequisite to obtaining gender-marker changes on their papers. The 
authors also noted that, according to international and regional human rights 
bodies and some constitutional courts, and as reflected in recent legal 
changes in several countries, these sterilisation requirements ran counter to 
respect for bodily integrity, self-determination and human dignity, and 
could cause and perpetuate discrimination against transgender and intersex 
persons. They called for action to ensure that sterilisation, or procedures 
resulting in infertility, were not a prerequisite for legal recognition of 
preferred sex/gender.
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THE LAW

...

II.  ALLEGED VIOLATIONS OF ARTICLE 8 OF THE CONVENTION

83.  The applicants complained about the refusal of their requests to have 
the indication of gender on their birth certificates corrected on the grounds 
that persons making such a request had to substantiate it by demonstrating 
that they actually suffered from a gender identity disorder and that the 
change in their appearance was irreversible. They criticised the fact that the 
latter requirement meant that transgender persons who, like them, wished to 
have the indication of their gender amended in their civil-status documents 
were compelled to undergo prior surgery or treatment entailing irreversible 
sterility. The applicants relied on Article 8 of the Convention, which 
provides:

“1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence.

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”

The first applicant (application no. 79885/12) further relied on Article 8 
read in conjunction with Article 3 of the Convention, which provides:

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.”

84.  The second applicant (application no. 52471/13) also complained 
specifically of the fact that the first requirement (for individuals to prove 
that they suffered from a gender identity disorder) infringed the dignity of 
the persons concerned as it assumed that they suffered from a mental 
disorder. He relied on Article 8, cited above.

85.  The first applicant (application no. 79885/12) also criticised the fact 
that the domestic courts had made the correction of the gender markers on 
his birth certificate conditional on his undergoing a traumatic expert medical 
assessment. In his view, the expert assessments required in this context by 
the French Court of Cassation amounted, at least potentially, to degrading 
treatment. He relied on Article 8 read in conjunction with Article 3, both 
cited above.

...
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 B.  Merits

1.  Preliminary issues

(a)  Applicability of Article 8 of the Convention

92.  The Court has stressed on numerous occasions that the concept of 
“private life” is a broad term not susceptible to exhaustive definition. It 
includes not only a person’s physical and psychological integrity, but can 
sometimes also embrace aspects of an individual’s physical and social 
identity. Elements such as gender identity or identification, names, sexual 
orientation and sexual life fall within the personal sphere protected by 
Article 8 of the Convention (see, in particular, Van Kück v. Germany, 
no. 35968/97, § 69, ECHR 2003-VII; Schlumpf v. Switzerland, 
no. 29002/06, § 77, 8 January 2009; and Y.Y. v. Turkey, cited above, § 56, 
and the references cited therein).

93.  The Court has also emphasised that the notion of personal autonomy 
is an important principle underlying the interpretation of the guarantees of 
Article 8 of the Convention (see Pretty v. the United Kingdom, no. 2346/02, 
§ 61, ECHR 2002-III). This has led it to recognise, in the context of the 
application of that provision to transgender persons, that it includes a right 
to self-determination (see Van Kück, § 69, and Schlumpf, § 100, both cited 
above), of which the freedom to define one’s sexual identity is one of the 
most basic essentials (see Van Kück, cited above, § 73). It has also found 
that the right of transgender persons to personal development and to 
physical and moral security is guaranteed by Article 8 (see, among other 
authorities, Van Kück, § 69; Schlumpf, § 100; and Y.Y. v. Turkey, § 58, all 
cited above).

94.  The Court’s judgments in this sphere have hitherto concerned legal 
recognition of the gender identity of transgender persons who had 
undergone reassignment surgery (see Rees v. the United Kingdom, 
17 October 1986, Series A no. 106; Cossey v. the United Kingdom, 
27 September 1990, Series A no. 184; B. v. France, 25 March 1992, Series 
A no. 232-C; Christine Goodwin v. the United Kingdom [GC], 
no. 28957/95, ECHR 2002-VI; I. v. the United Kingdom [GC], 
no. 25680/94, 11 July 2002; Grant v. the United Kingdom, no. 32570/03, 
ECHR 2006-VII; and Hämäläinen v. Finland [GC], no. 37359/09, 
ECHR 2014), and the conditions of access to such surgery (see Van Kück, 
cited above; Schlumpf, cited above; L. v. Lithuania, no. 27527/03, 
ECHR 2007-IV; and Y.Y. v. Turkey, cited above). However, it cannot be 
inferred from this that the issue of legal recognition of the gender identity of 
transgender persons who have not undergone gender reassignment treatment 
approved by the authorities, or who do not wish to undergo such treatment, 
does not come within the scope of application of Article 8 of the 
Convention.
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95.  The right to respect for private life under Article 8 of the Convention 
applies fully to gender identity, as a component of personal identity. This 
holds true for all individuals.

96.  The “private life” aspect of Article 8 is therefore applicable to the 
present case. Moreover, this was not disputed by the Government.

(b)  Whether the case concerns interference or a positive obligation

97.  Referring to the judgments in I. v. the United Kingdom, Christine 
Goodwin, and Van Kück (all cited above), the Government observed that 
Article 8 imposed an obligation on the member States to legally recognise 
the gender reassignment of transgender persons; States had discretion only 
in determining the conditions to be met by persons seeking legal recognition 
of their acquired gender identity, for the purposes of establishing that they 
had actually undergone reassignment. The Government inferred from this 
that the complaint should be examined from the standpoint of the State’s 
positive obligations.

98.  The second and third applicants did not comment expressly on this 
point.

99.  The Court agrees with the Government. As, for instance, in the case 
of Sheffield and Horsham v. the United Kingdom (30 July 1998, § 51, 
Reports of Judgments and Decisions 1998-V), the applicants’ complaints 
fall to be examined from the perspective of whether or not the respondent 
State failed to comply with its positive obligation to secure to the persons 
concerned the right to respect for their private lives. The Court also refers to 
the case of Hämäläinen, cited above, which, like the present case, 
concerned the compatibility with Article 8 of the Convention of the 
conditions for legal recognition of the gender identity of a transgender 
person. In that case the Court found it more appropriate to examine the 
applicant’s complaint from the perspective of the State’s positive 
obligations. In other words, the issue to be determined is whether respect for 
the applicants’ private lives entails a positive obligation for the State to 
provide a procedure allowing them to have their gender identity legally 
recognised without having to fulfil the conditions of which they complain 
(see, mutatis mutandis, Hämäläinen, cited above, § 64).

100.  The Court notes that, at first sight, France complies with this 
positive obligation since French law permits transgender persons to have 
their identity legally recognised by having their civil-status documents 
corrected. However, at the time of the events in the applicants’ case, French 
law made it a condition of legal recognition for the persons concerned to 
demonstrate that they suffered from a gender identity disorder and that the 
change in their appearance was irreversible. The requests to that effect made 
by the second and third applicants were therefore rejected on the grounds 
that they had not fulfilled the condition in question. Hence, the issue to be 
addressed with regard to the second and third applicants is whether, in 
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imposing that condition on them, France failed to comply with its positive 
obligation to secure their right to respect for their private lives. In the case 
of the first applicant, the issue is whether France failed to comply with that 
obligation by making legal recognition of the applicant’s identity subject to 
an expert medical assessment.

101.  Accordingly, the Court will examine whether, in view of the 
margin of appreciation which they enjoyed, the French authorities, by 
making legal recognition of the applicants’ gender identity subject to such 
conditions, struck a fair balance between the competing interests of the 
individuals concerned and of the community as a whole, the aims in the 
second paragraph of Article 8 being of a certain relevance (see, for example, 
Hämäläinen, cited above, § 65).

2.  The requirement to demonstrate an irreversible change in 
appearance

(a)  The parties’ submissions

(i)  The second and third applicants

102.  Both the applicants argued that requiring persons to demonstrate 
the “irreversible nature of the change in appearance” amounted to requiring 
sterility.

103.  The applicants did not submit observations, but set out their 
arguments in their application. In their view, it was clear from the Court’s 
case-law that the fundamental freedom to define one’s gender identity was 
enshrined in Article 8, without its exercise being made subject to a 
diagnosis of a psychiatric disorder or to medical or surgical treatment; this 
was also the approach advocated in Resolution 1728 (2010) of the 
Parliamentary Assembly (cited above). The criteria employed by the Court 
of Cassation were in contradiction with this approach, as they were based 
not on the idea that gender reassignment was a fundamental freedom, but on 
the notion that persons seeking a change in civil status suffered from a 
psychiatric disorder affecting their gender identity and which the 
reassignment surgery was supposed to cure. Furthermore, this approach 
could not be justified by the irrational fear that individuals would be able to 
have the gender markers in their civil-status documents altered indefinitely 
and on a whim, thereby jeopardising the principle of the inalienability of 
civil status. This was the case, firstly, because of the hierarchy of norms 
and, secondly, because that principle did not mean that a change of status 
was irreversible; moreover, such a move was possible, for instance, in 
relation to marital status and individuals’ forenames. There was no moral 
value that justified depriving persons of the fundamental right to choose 
their gender identity and to ensure that their civil-status documents reflected 
that identity, on the grounds that they had not undergone an irreversible 
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gender reassignment process. That would amount to imposing sterilisation 
on people who wished to exercise this right, in disregard of their dignity and 
the respect due to their bodies and the intimacy of their private lives.

(ii)  The Government

104.  In their observations the Government acknowledged that it emerged 
from the judgment in Y.Y. v. Turkey, cited above, that permanent sterility as 
a prior condition for gender reassignment amounted to a breach of Article 8. 
However, the irreversible nature of the change, required by the Court of 
Cassation judgments of 7 June 2012 “[did] not necessarily entail” sterility 
and did not amount to compelling the persons concerned to undergo 
sterilisation. The “medical and surgical treatment” required under the earlier 
case-law “was traditionally understood as requiring the removal of the 
original genitalia and their replacement by artificial genitalia of the 
preferred gender (an operation known as gender reassignment)”. The Court 
of Cassation had replaced that requirement by the requirement to 
demonstrate an irreversible change in appearance, in order to take account 
of the development of medical techniques. The reason it had not defined this 
concept was because it was medical rather than legal. The Government 
acknowledged that gender reassignment surgery resulted in sterility, but 
argued that scientists were not unanimous as to the effects of hormone 
treatment on fertility. However, such treatment did have an irreversible 
impact on physical appearance, with the High Authority for Health having 
stated that the breast development and testicular atrophy caused by 
oestrogen therapy “[might] be irreversible”, and that changes to the voice, 
the growth of facial hair, baldness and enlargement of the clitoris resulting 
from testosterone treatment “[were] irreversible”. The judge’s assessment as 
to whether there had been an irreversible change in appearance such that the 
gender markers in the person’s civil-status documents should be altered was 
made in the light of all this medical information. Several recent decisions 
demonstrated that the courts had allowed such alterations on the basis of 
medical certificates stating that the person concerned had undergone surgery 
or hormone treatment, without requiring proof of sterility.

105.  The Government inferred from the fact that the complaint fell to be 
examined from the standpoint of positive obligations that “it [was] 
unnecessary to examine whether the interference [had been] in accordance 
with the law”. The refusal of the applicants’ requests had pursued a 
legitimate aim as it had been guided by the French principle of the 
inalienability of civil status, according to which the decision to amend a 
birth certificate could not be a matter for the individual’s choice alone, even 
though that choice fell within the sphere of respect for private life. It was 
because the reliability and consistency of French civil-status records were at 
stake, and in the interests of the necessary structural role of sexual identity 
within the country’s social and legal arrangements, that a change of gender 
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in civil-status documents could be permitted only when the irreversible 
nature of the gender reassignment process had been objectively established.

106.  Furthermore, the Court had reiterated in its judgment in Y.Y. 
v. Turkey, cited above, that whereas States’ margin of appreciation was 
restricted when a particularly important facet of an individual’s existence or 
identity was at stake, it was wider where there was no consensus within the 
member States. Only a minority of European countries did not require any 
surgery or hormone treatment. Noting that the Court had observed in the 
same judgment that the current trend was in favour of relaxing the statutory 
criteria with regard to the prior sterilisation requirement and the need for 
gender reassignment surgery, the Government stressed that – as established 
at the time of the facts in the present case – French positive law reflected 
this trend, since it no longer made the amendment of gender markers subject 
to gender reassignment surgery, but rather to proof that hormone treatment 
or surgery had had an irreversible impact on the person’s appearance. The 
Government inferred from this that it was not disproportionate to refuse a 
request for the indication of gender to be amended where the irreversible 
nature of the change in appearance had not been demonstrated. Such a 
refusal struck a fair balance between the principle of the inalienability of 
civil status and the requirements of legal certainty on the one hand, and the 
right of all individuals to respect for their private life on the other.

107.  In the specific case of the third applicant the Government 
contended that his request had been refused on the ground that, having 
merely argued that he was regarded by others as female, he had not 
provided proof of the irreversible nature of the gender reassignment process. 
As to the second applicant, his request had been turned down on the 
grounds that, in view of the deficient nature of the medical records 
produced, neither of the conditions established by the Court of Cassation’s 
case-law had been met in his case.

108.  Lastly, in a letter dated 17 January 2017 the Government informed 
the Court that the legal framework governing requests for a change of 
gender had been amended by the Law on the modernisation of justice in the 
twenty-first century, enacted on 18 November 2016 (see paragraph 68 
above). They stated that the new provisions “provide[d] persons wishing to 
have the gender markers in their civil-status documents changed with a 
specific, simplified and paperless procedural framework”. They added as 
follows:

 “By this means, adults or emancipated minors who demonstrate on the basis of a 
sufficient combination of circumstances that the gender indicated in their civil-status 
documents does not correspond to the gender with which they identify, and with 
which others identify them, may have that indication amended.”

The Government further specified that “it [was] expressly stated that the 
fact of not having undergone medical treatment, surgery or sterilisation 
[could] not be cited as grounds for refusing a request”.
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(b)  Observations of the third-party interveners

(i)  ADF International

109.  In the view of ADF International, these three applications raised 
relatively novel issues going to the manner in which Article 8 came into 
play in the context of domestic proceedings concerning the recognition of 
gender reassignment.

110.  The third-party intervener observed that the Court’s case-law in this 
sphere focused on the lawfulness of the restrictions imposed on recognition, 
with the Court consistently finding that it was for States to define the 
mechanisms for recognition. This raised fundamental questions regarding 
definitions, which had ramifications in the spheres of ethics, psychology 
and medical science, and in relation to which the States should enjoy wide 
discretion. The way in which States addressed transgender issues varied 
from one country to another depending on the specific features of the 
domestic environment, with each State defining rules aimed at striking a 
balance between the competing public and private interests at stake. This 
approach was supported by the widely diverging legal options chosen by the 
member States regarding this issue.

111.  Lastly, ADF International submitted that no account should be 
taken of the Yogyakarta Principles on the Application of International 
Human Rights Law in Relation to Sexual Orientation and Gender Identity in 
examining these three applications, as those principles did not reflect 
established international law and went beyond what the Court had accepted 
hitherto.

(ii)  Amnesty International, ILGA Europe and Transgender Europe (TGEU)

112.  The interveners pointed first of all to the principle established by 
Article 5 of the Oviedo Convention on Human Rights and Biomedicine, 
according to which any intervention in the health field could only be carried 
out after the person concerned had given free and informed consent to it. In 
France, transgender persons seeking legal recognition of their gender were 
required to undergo a variety of medical treatments. Their consent was 
compromised because they were unable to obtain recognition if they had not 
undergone the treatments in question. Effectively, they had to choose 
between two fundamental rights, namely the right to recognition of their 
gender identity and the right to respect for their physical integrity. The trans 
community was a diverse one. While some transgender persons had 
undergone or wished to undergo genital surgery or hormone therapy, others 
did not wish to do so, or were unable to because, for instance, of the cost, 
the fact that they were elderly or in poor physical condition, the fear of 
post-operative complications, their religious or personal beliefs, opposition 
from their loved ones, the wish to retain their reproductive capacity, 
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opposition from the authorities, or because they did not need surgery in 
order to be comfortable with their gender identity.

113.  Furthermore, on the basis of the “irreversibility” requirement many 
French courts made a change in civil status conditional on surgery resulting 
in sterilisation. The third-party interveners stressed that, on account of the 
serious implications, genital surgery should be performed only on persons 
who had requested it and who had given their free and informed consent. 
They also criticised the fact that, in France, the process of gender 
recognition tended to view the situation of transgender persons as a 
disorder, regarding trans identity as a mental illness. This contributed to the 
stigmatisation of transgender persons and their social exclusion.

114.  The vast majority of medical professionals rejected the idea that the 
transition process should necessarily and inevitably culminate in genital 
surgery. The interveners pointed in particular to the position of the World 
Professional Association for Transgender Health. The requirement of an 
irreversible change in appearance imposed by the case-law of the French 
Court of Cassation was based on an irrational fear that persons would 
change gender more than once; in fact, studies showed that this was unlikely 
to happen.

115.  The interveners submitted that forced sterilisation and forced 
medical treatments interfered drastically with physical integrity and 
reproductive rights, and as such were incompatible with the prohibition of 
inhuman and degrading treatment under Article 3 of the Convention. They 
were also in breach of Article 8 of the Convention, as States had only very 
limited discretion where individuals’ intimate identity was at stake.

(c)  The Court’s assessment

(i)  Preliminary issue

116.  The first issue that arises in the present case is whether, by 
requiring transgender persons seeking recognition of their gender identity to 
demonstrate the “irreversible nature of the change in appearance”, French 
positive law as it existed at the time of the events in the present case made 
such recognition conditional on surgery or treatment resulting in 
sterilisation.

117.  The Court observes at the outset the ambiguity of the terms used. 
The reference to “appearance” suggests superficial change, whereas the 
notion of irreversibility reflects a radical transformation which, in the 
context of a change in the legal identity of transgender persons, in turn 
raises the notion of sterility. The Court considers this ambiguity to be 
problematic where individuals’ physical integrity is at stake.

118.  The Court notes that the Government referred to (without 
producing) domestic decisions apparently demonstrating that some 
first-instance courts had approved a change in civil status for transgender 
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persons without requiring them to provide proof of sterility. However, it 
observes that one of the applicants referred to contemporaneous decisions 
(producing two of them) which showed, by contrast, that several courts had 
required such proof.

119.  The Court also observes that in its opinion of 27 June 2013 the 
CNCDH stressed that “although surgery [was] not a requirement, the law 
nevertheless require[d] irreversible medical treatment, which entail[ed], 
among other things, sterilisation” and that “this condition oblige[d] the 
persons concerned to undergo medical treatments with very far-reaching 
consequences which entail[ed] an obligation to be sterilised”. The CNCDH 
specified that “this obligation [did] not necessarily involve gender 
reassignment surgery but [might] be achieved by means of hormone 
treatment, which, according to the High Authority for Health, [was] liable to 
lead to irreversible metabolic changes if taken over a long period” (see 
paragraph 63 above). This view was shared by the authors of the bill on the 
protection of gender identity (no. 216), registered with the Senate on 
11 December 2013, the reasoning of which states that, while positive law at 
the time “[did] not require a surgical operation, it [did] require irreversible 
medical treatment entailing sterilisation” (see paragraph 66 above). 
Associations involved in protecting the interests of transgender persons, 
such as Transgender Europe (see paragraph 71 above) and the National 
Transgender Association (see paragraph 67 above), likewise observe that 
sterility was one of the conditions established by French positive law as it 
existed at the material time in the present case.

120.  The Court will therefore proceed on the basis that, at the time of the 
circumstances in the applicants’ case, French positive law made recognition 
of the gender identity of transgender persons conditional on sterilisation 
surgery or on treatment which, on account of its nature and intensity, 
entailed a very high probability of sterility.

(ii)  The margin of appreciation

121.  In implementing their positive obligations under Article 8 the 
States enjoy a certain margin of appreciation. A number of factors must be 
taken into account when determining the breadth of that margin. Hence, 
where there is no consensus within the member States of the Council of 
Europe, either as to the relative importance of the interest at stake or as to 
the best means of protecting it, particularly where the case raises sensitive 
moral or ethical issues, the margin will be wider. There will also usually be 
a wide margin if the State is required to strike a balance between competing 
private and public interests or Convention rights. Nevertheless, where a 
particularly important facet of an individual’s existence or identity is at 
stake, the margin allowed to the State will be restricted (see, in particular, 
Hämäläinen, cited above, § 67, and the references cited therein).
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122.  In the present case the Court notes that the Contracting Parties are 
divided as regards the sterility requirement (see paragraph 71 above). There 
is therefore no consensus on the subject. It further notes that public interests 
are at stake, with the Government pleading in that regard the necessity of 
safeguarding the principle of the inalienability of civil status and ensuring 
the reliability and consistency of civil-status records, and that the present 
case raises sensitive moral and ethical issues.

123.  Nevertheless, the Court also notes that an essential aspect of 
individuals’ intimate identity, not to say of their existence, is central to the 
present applications. This is so, firstly, because the issue of sterilisation 
goes directly to individuals’ physical integrity, and secondly because the 
applications concern individuals’ gender identity. In this regard, the Court 
has previously stressed that “the notion of personal autonomy is an 
important principle underlying the interpretation of the guarantees of Article 
8” (see Pretty, § 61; Van Kück, § 69; and Schlumpf, § 100, all cited above) 
and that the right to gender identity and personal development is a 
fundamental aspect of the right to respect for private life (see Van Kück, 
cited above, § 75). This finding leads it to conclude that the respondent 
State had only a narrow margin of appreciation in the present case.

124.  Moreover, the Court notes that the condition in question ceased to 
be part of the positive law of eleven Contracting Parties, including France, 
between 2009 and 2016, and that similar reforms are under discussion in 
other Contracting Parties (see paragraph 71 above). This shows that a trend 
has been emerging in Europe in recent years towards abolishing this 
condition, driven by developments in the understanding of transgenderism.

125.  The Court also notes that numerous European and international 
institutional actors involved in the promotion and defence of human rights 
have adopted a very clear position in favour of abolishing the sterility 
criterion, which they regard as an infringement of fundamental rights. These 
include the Commissioner for Human Rights of the Council of Europe, the 
Parliamentary Assembly of the Council of Europe, the United Nations 
Special Rapporteur on torture and other cruel, inhuman or degrading 
treatment or punishment, the World Health Organisation, the United 
Nations Children’s Fund, the United Nations High Commissioner for 
Human Rights and the OHCHR, UN Women, UNAIDS, the United Nations 
Development Programme and the United Nations Population Fund (see 
paragraphs 73-81 above). It observes that many of these declarations were 
made prior to or around the same time as the Court of Cassation’s 
judgments in the cases of the second and third applicants.

(iii)  Whether a fair balance was struck between the general interest and the 
applicants’ interests

126.  The Court notes that, in order to obtain recognition of their identity, 
persons in the applicants’ situation had no choice but to first undergo 
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difficult medical treatment, or surgery, which, under French positive law as 
it existed at the time of the events in the present case, had to result in an 
irreversible change of appearance. As the Court pointed out above, this 
meant in all probability that they had to be sterilised. However, not all 
transgender persons wish to – or can – undergo treatment or surgery leading 
to such consequences, as illustrated by the example of the second and third 
applicants in the present case. The Court notes in that regard that in its 
opinion of 27 June 2013, cited above, the CNCDH stressed that some 
people who did not wish to have recourse to such treatment or operations 
nevertheless agreed to this constraint in the hope of securing a successful 
outcome in the proceedings concerning the amendment of their civil status 
(see paragraph 65 above).

127.  Medical treatments and operations of this kind go to an individual’s 
physical integrity, which is protected by Article 3 of the Convention 
(although this provision was not relied on by the second and third 
applicants) and by Article 8.

128.  Hence, in different contexts, the Court has found a violation of 
these provisions in cases concerning the sterilisation of mentally competent 
adults who had not given their informed consent. In particular, it found that, 
since sterilisation concerns an essential human bodily function, it has 
implications for multiple aspects of individuals’ integrity, including their 
physical and mental well-being and their emotional, spiritual and family 
life. It specified that, while it may be performed legitimately at the request 
of the person concerned, for instance as a means of contraception, or for 
therapeutic purposes where a case of medical necessity has been 
convincingly established, the situation is different where it is imposed on a 
mentally competent adult patient without his or her consent. In the Court’s 
view, such a course of action is incompatible with respect for human 
freedom and dignity, which constitute one of the core principles of the 
Convention (see Soares de Melo v. Portugal, no. 72850/14, §§ 109-11, 
16 February 2016, and G.B. and R.B. v. the Republic of Moldova, 
no. 16761/09, §§ 29-30 and 32, 18 December 2012).

 129.  More broadly, the Court has held that, in the sphere of medical 
assistance, even where the refusal to accept a particular treatment might lead 
to a fatal outcome, the imposition of medical treatment without the consent 
of a mentally competent adult patient would interfere with his or her right to 
physical integrity (see V.C. v. Slovakia, no. 18968/07, § 105, ECHR 2011, 
and the cases cited therein: Pretty, cited above, §§ 63 and 65; Glass v. the 
United Kingdom, no. 61827/00, §§ 82-83, ECHR 2004-II; and Jehovah’s 
Witnesses of Moscow v. Russia, no. 302/02, § 135, 10 June 2010; see also 
Soares de Melo, cited above, § 109).

130.  Medical treatment cannot be considered to be the subject of 
genuine consent when the fact of not submitting to it deprives the person 
concerned of the full exercise of his or her right to gender identity and 
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personal development, which, as previously stated, is a fundamental aspect 
of the right to respect for private life (see Van Kück, cited above, § 75).

131.  Making the recognition of transgender persons’ gender identity 
conditional on sterilisation surgery or treatment – or surgery or treatment 
very likely to result in sterilisation – which they do not wish to undergo 
therefore amounts to making the full exercise of their right to respect for 
their private life under Article 8 of the Convention conditional on their 
relinquishing full exercise of their right to respect for their physical integrity 
as protected by that provision and also by Article 3 of the Convention.

132.  The Court fully accepts that safeguarding the principle of the 
inalienability of civil status, ensuring the reliability and consistency of 
civil-status records and, more generally, ensuring legal certainty, are in the 
general interest. However, it notes that, on the basis of this interpretation of 
the general interest, French positive law as it stood at the material time 
presented transgender persons not wishing to undergo full gender 
reassignment with an impossible dilemma. Either they underwent 
sterilisation surgery or treatment – or surgery or treatment very likely to 
result in sterilisation – against their wishes, thereby relinquishing full 
exercise of their right to respect for their physical integrity, which forms 
part of the right to respect for private life under Article 8 of the Convention; 
or they waived recognition of their gender identity and hence full exercise 
of that same right. In the Court’s view, this amounted to disrupting the fair 
balance which the Contracting Parties are required to maintain between the 
general interest and the interests of the persons concerned.

133.  The Court reiterates in that regard its finding in Y.Y. v. Turkey 
(cited above, § 119), to the effect that due respect for the physical integrity 
of the applicant (a transgender person whose request to undergo gender 
reassignment surgery was refused on the grounds that he had not 
demonstrated that he was permanently unable to procreate) precluded any 
obligation for him to undergo treatment resulting in permanent infertility. It 
further observes that in the case of Soares de Melo (cited above, § 111) it 
found a violation of Article 8 on account of the requirement for the 
applicant to undergo sterilisation surgery in order to exercise her parental 
rights as protected by that same provision.

134.  Furthermore, the Court observes that on 12 October 2016 the 
French legislature expressly excluded sterilisation from the conditions to be 
fulfilled by transgender persons seeking recognition of their identity. The 
new Article 61-6 of the Civil Code states that “[t]he fact that an applicant 
has not undergone medical treatment, surgery or sterilisation shall not 
constitute grounds for refusing the request [for amendment of the gender 
markers in civil-status documents]” (see paragraph 68 above).

135.  Accordingly, the refusal of the second and third applicants’ 
requests for a change in civil status, on the grounds that they had not 
provided proof of the irreversible nature of the change in their appearance – 

708



A.P., GARÇON AND NICOT v. FRANCE JUDGMENT 39

that is to say, demonstrated that they had undergone sterilisation surgery or 
medical treatment entailing a very high probability of sterility – amounts to 
a failure by the respondent State to fulfil its positive obligation to secure 
their right to respect for their private lives. There has therefore been a 
violation of Article 8 of the Convention on this account in respect of these 
applicants.

3.  Requirement for individuals to prove the existence of a gender 
identity disorder (application no. 52471/13)

(a)  The parties’ submissions

136.  The second applicant submitted that making legal recognition of 
transgender persons’ gender identity conditional on proof that they “actually 
suffered from a gender disorder” amounted to labelling them as being mentally 
ill, and hence to an infringement of their dignity.

137.  The Government observed that a prior diagnosis of gender identity 
disorder was a requirement in most countries. In its 2009 report the High 
Authority for Health had stressed that, in the medical procedure leading to the 
change in a transgender patient’s morphology, a diagnosis of gender dysphoria 
was required for the purposes of differential diagnosis, in order for the doctors 
to be sure, before administering hormone treatment or performing surgery, that 
the patient’s suffering did not stem from other causes such as mental illness.

 (b)  The Court’s assessment

138.  The Court is mindful of the fact that the second applicant echoed 
the stance taken by the non-governmental organisations working to protect 
transgender rights, to the effect that transgenderism is not an illness and that 
addressing gender identities from the perspective of a psychological 
disorder adds to the stigmatisation of transgender persons. This is also the 
position of the CNCDH, which in its opinion of 27 June 2013 (see 
paragraphs 63-65 above) stressed as follows:

“Viewed in a judicial context, the requirement to attest to the existence of ‘gender 
dysphoria’ is problematic in so far as the wording itself appears to endorse the view 
that transgender identity is an illness, although gender identity disorders were 
removed from the list of psychiatric disorders [by Decree no. 2010-125 of 8 February 
2010].”

The CNCDH added:
“Asking transgender persons to demonstrate that they suffer from gender dysphoria, 

which is a requirement for the purposes of differential diagnosis strictly in the context 
of the medical procedures undergone by them, contributes in a judicial context to the 
stigmatisation of these persons and to a lack of understanding of transgender identity.”

It therefore recommended that this requirement no longer form part of 
the procedure for obtaining a change of gender in civil-status documents.
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139.  However, the Court observes that a psychiatric diagnosis features 
among the prerequisites for legal recognition of transgender persons’ gender 
identity in the vast majority of the forty Contracting Parties which allow 
such recognition, with only four of them having enacted legislation laying 
down a recognition procedure which excludes such a diagnosis (see 
paragraph 72 above). Hence, there is currently near-unanimity in this 
regard. The Court also notes that “transsexualism” features in Chapter V of 
the World Health Organisation’s International Classification of Diseases 
(ICD-10, no. F64.0) entitled “Mental and behavioural disorders”, under the 
category “Disorders of adult personality and behaviour”, sub-category 
“Gender identity disorders”. Furthermore, unlike the sterility condition, the 
requirement to obtain a prior psychiatric diagnosis does not directly affect 
individuals’ physical integrity. Lastly, while the Commissioner for Human 
Rights of the Council of Europe (see paragraph 73 above) has stressed that 
the requirement to obtain a psychiatric diagnosis may hinder the exercise of 
individuals’ fundamental rights, especially where it is designed to limit their 
legal capacity or impose medical treatment on them, the position of 
European and international fundamental rights organisations on this point 
seems less clear-cut than with regard to the sterility requirement.

140.  The Court concludes from this that, even though an important 
aspect of the identity of transgender persons is at stake in the context of 
their gender identity (see paragraph 123 above), the Contracting Parties 
retain wide discretion in deciding whether to lay down such a requirement.

141.  The Court also notes that the Government referred to the remarks 
made by the High Authority for Health to the effect that a diagnosis of 
gender dysphoria is required for the purposes of differential diagnosis, so 
that doctors can be sure, before administering hormone treatment or 
performing surgery, that the patient’s suffering does not stem from other 
causes. In so far as the Government thereby seek to argue that the 
requirement of a prior psychiatric diagnosis is a means of ensuring that 
individuals who are not really transgender do not embark on irreversible 
medical reassignment treatment, their argument is not wholly persuasive as 
regards the situation of individuals who – like the second and third 
applicants – refuse to undergo treatment resulting in irreversible 
sterilisation. Nevertheless, the Court accepts that this requirement is aimed 
at safeguarding the interests of the persons concerned in that it is designed 
in any event to ensure that they do not embark unadvisedly on the process 
of legally changing their identity.

142.  In that regard, moreover, the interests of the second and third 
applicants overlap to some extent with the general interest in safeguarding 
the principle of the inalienability of civil status, the reliability and 
consistency of civil-status records, and legal certainty, given that this 
requirement also promotes stability in changes of gender in civil-status 
documents.
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143.  Consequently, and especially in view of the wide margin of 
appreciation which they enjoyed, the Court considers that the French 
authorities, in refusing the second applicant’s request to have the indication 
of gender on his birth certificate amended, on the grounds that he had not 
shown that he actually suffered from a gender identity disorder, struck a fair 
balance between the competing interests at stake.

144.  In other words, the refusal of the second applicant’s request on 
these grounds does not disclose a failure by France to comply with its 
positive obligation to secure his right to respect for his private life. There 
has therefore been no violation of Article 8 of the Convention on this 
account in respect of the second applicant.

4.  Obligation to undergo a medical examination (application 
no. 79885/12)

(a)  The parties’ submissions

(i)  The applicant

145.  The first applicant, who argued that this complaint fell to be 
examined from the standpoint of negative obligations since the obligation to 
undergo a traumatic expert medical assessment constituted interference with 
his intimate sphere, submitted that the interference in question had not been 
in accordance with the law. He observed in that connection that no 
provision specifically required recourse to an expert medical assessment in 
order to establish the change in a transgender person’s appearance, and the 
irreversible nature thereof, as part of the procedure for amending his or her 
civil-status records. This meant that, as noted by the Minister of Justice’s 
circular referred to above, the case-law differed from one court to another 
regarding the use of this type of evidence, especially in the case of surgery 
performed abroad. As a result the persons concerned faced arbitrary 
treatment. Furthermore, the interference in question had not pursued any of 
the legitimate aims enumerated in the second paragraph of Article 8. With 
regard to the principle of the inalienability of civil status, the first applicant 
observed that this was not covered by any of those aims. He also inferred 
from the judgment in B. v. France (cited above, §§ 52 et seq.) that this 
principle by itself could not constitute a legitimate aim. As to the second 
aim relied on by the Government, it was not possible to argue that an expert 
assessment carried out after medical treatment resulting in an irreversible 
change in appearance and accompanied by sterilisation, not to say 
mutilation, was aimed at safeguarding the health of the person concerned.

146.  As to the issue of proportionality, the first applicant reiterated that 
States enjoyed limited – or indeed minimal – room for manoeuvre where 
transgender persons’ right to respect for their private life was in issue, 
especially where their physical integrity was at stake. He stressed the 
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particularly traumatic nature of expert medical assessments such as those 
that had been ordered in his case. The CNCDH had stated in its report 
referred to above that they were perceived as “intrusive and humiliating”, 
and produced statements to that effect made by transgender persons who 
had been subjected to them. In his view, there were ways of ensuring that 
the persons concerned had undergone an irreversible change in appearance 
that interfered less with their freedoms, such as requiring them to furnish 
certificates issued by several doctors of their own choosing. The applicant 
also produced some comments from legal observers concerning the Court of 
Cassation judgment in his case, in which the authors expressed surprise at 
the courts’ finding that the evidence submitted to them had been 
insufficient.

(ii)  The Government

147.  The Government submitted that the interference complained of had 
been in accordance with the law, as the judge could order an expert 
assessment under Articles 143 to 174, 232 to 248 and 263 to 284-1 of the 
Code of Civil Procedure. The case-law had softened since the 1992 Court of 
Cassation judgments cited above. An expert assessment was now ordered 
only where the medical documents produced by the applicant were deemed 
insufficient to establish that he or she actually had a gender identity disorder 
and that the change in physical appearance was irreversible. Furthermore, 
the interference had pursued a legitimate aim in terms of the need to 
preserve the reliability of civil-status records, the inalienability of civil 
status, and the protection of the health of the persons concerned (the 
Government referred in this regard to Y.Y. v. Turkey, cited above, § 79). On 
this last point they stated, without providing further details, that “the Court 
[had] accepted that the State [might] intervene in order to ascertain, in the 
interests of health protection, the irreversible nature of the surgery or 
treatment undergone by the applicant”.

148.  On the issue of proportionality the Government stressed that expert 
medical assessments were not ordered as a matter of course, but only to 
offset any shortcomings in the medical evidence furnished with a view to 
demonstrating the irreversible nature of the change in appearance. This was 
borne out by several recent decisions of the first-instance courts. In 2010, 
for example, an expert assessment had been ordered in only 17% of cases. 
The Government added that the circular issued by the Minister of Justice on 
14 May 2010 specified that expert assessments should be requested only 
where the evidence provided raised serious doubts as to whether the person 
making the request was really transgender. Hence, in the instant case, the 
first-instance court had ordered the expert assessment in question on 
account of the unsatisfactory nature of the documents supplied by the 
applicant. Expert opinions that were non-mandatory in principle but to 
which the courts were required to have recourse, in the interests of 
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applicants themselves, where they deemed the evidence produced to be 
insufficient, were a reasonable solution in view of the importance of the 
interests at stake.

(b)  The Court’s assessment

149.  The Court notes the first applicant’s assertion that he was relying 
on Article 8 of the Convention taken in conjunction with Article 3. As 
master of the characterisation to be given in law to the facts of the case, it 
considers it appropriate to examine the first applicant’s allegations from the 
standpoint of Article 8 alone.

150.  That being said, the Court must take into consideration the fact that 
the first applicant, who opted to undergo gender reassignment surgery 
abroad, argued in the domestic courts that he had thereby fulfilled the 
conditions laid down by positive law in order to obtain a change in civil 
status. The expert assessment in question, which had been aimed at 
establishing whether that claim was accurate, had therefore been ordered by 
a judge as part of the taking of evidence, an area in which the Court allows 
the Contracting Parties very considerable room for manoeuvre, provided 
that they do not act in an arbitrary manner.

151.  It is for the domestic courts to assess the probative value of the 
evidence submitted to them. In the present case the Paris tribunal de grand 
instance, in its judgment of 17 February 2009 (see paragraph 17 above), 
gave precise reasons as to why it deemed the evidence produced by the first 
applicant to be insufficient. It accordingly appointed experts specialising in 
three different but complementary fields and issued them with a detailed 
remit. There is nothing to suggest that this decision was taken in an arbitrary 
manner. As pointed out by the Government, the court was thus ruling on the 
basis of the power of exclusive jurisdiction conferred on it by French law, as 
the Code of Civil Procedure authorises the first-instance judge to order any 
investigative measure “in any event where the judge does not have 
sufficient information to determine the case” (Article 144); these measures 
include expert assessments (Articles 232 and 263 et seq.).

152.  These considerations lead the Court to conclude that, although the 
expert medical assessment that was ordered entailed an intimate genital 
examination of the first applicant, the extent of the resulting interference 
with the exercise of his right to respect for his private life should be 
qualified to a significant degree.

153.  The Court therefore considers that, in rejecting the first applicant’s 
request to have the indication of gender on his birth certificate altered, on 
the grounds that he had refused in principle to cooperate with the medical 
expert assessment that it had ordered, the domestic court – which under 
Article 11 of the Code of Civil Procedure was entitled to draw any 
inferences from such a refusal – struck a fair balance between the competing 
interests at stake.
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154.  In other words, this fact does not disclose a failure by France to 
comply with its positive obligation to secure the first applicant’s right to 
respect for his private life. There has therefore been no violation of Article 8 
of the Convention on this account in respect of the first applicant.

...

FOR THESE REASONS, THE COURT

...

4.  Holds, by six votes to one, that there has been a violation of Article 8 of 
the Convention in respect of the second and third applicants on account 
of the requirement to demonstrate an irreversible change in appearance 
(applications nos. 52471/13 and 52596/13);

5.  Holds, unanimously, that there has been no violation of Article 8 of the 
Convention in respect of the second applicant on account of the 
requirement to demonstrate the existence of a gender identity disorder 
(application no. 52471/13);

6.  Holds, unanimously, that there has been no violation of Article 8 of the 
Convention in respect of the first applicant on account of the 
requirement to undergo a medical examination (application 
no. 79885/12);

...

Done in French, and notified in writing on 6 April 2017, pursuant to Rule 
77 §§ 2 and 3 of the Rules of Court.

Milan Blaško Angelika Nußberger
Deputy Registrar President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the dissenting opinion of Judge Ranzoni is annexed to 
this judgment.

A.N.
M.B.
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DISSENTING OPINION OF JUDGE RANZONI

(Translation)

1.  My disagreement with the majority of the Chamber concerns the 
finding of a violation of Article 8 of the Convention in respect of the second 
and third applicants (applications nos. 52471/13 and 52596/13) on account 
of the obligation to establish the irreversible nature of the change in 
appearance. Accordingly, I also voted against the finding that, as regards 
these two applications, there was no need to examine separately the 
complaint under Article 14 of the Convention read in conjunction with 
Article 8.

2.  On 17 March 2009 the second applicant requested that his birth 
certificate be corrected in order to have the indication of his gender changed 
from “male” to “female” and to have his male forename replaced by a 
female forename. His request was refused, in particular because he had not 
demonstrated the irreversible nature of the gender reassignment process, 
which was a requirement under domestic law as in force at that time. In a 
judgment of 13 February 2013 the Court of Cassation dismissed his appeal 
on points of law, finding that this requirement was not discriminatory and 
did not infringe the principles laid down under Articles 8 and 14 of the 
Convention (see paragraphs 32 to 40 of the judgment).

3.  On 13 June 2009 the third applicant lodged a request for correction of 
his birth certificate, similar to that of the second applicant. This request too 
was refused, on the grounds that the applicant had not demonstrated with 
certainty that he had undergone the medical and surgical treatment 
necessary in order to complete the process of gender reassignment. The 
Court of Cassation examined the third applicant’s appeal at the same time as 
that of the second applicant and arrived at the same conclusion (see 
paragraphs 41-52 of the judgment).

4.  In two judgments delivered on 7 June 2012 the Court of Cassation 
held that, in order to substantiate a request to have the indication of gender 
on a birth certificate corrected, the person concerned had to demonstrate, in 
view of the widely accepted position within the scientific community, that 
he or she actually suffered from the gender identity disorder in question and 
that the change in his or her appearance was irreversible (see paragraph 58 
of the judgment). It is this second requirement which, in the view of the 
majority of the Chamber, constituted a failure on the part of the respondent 
State to comply with its positive obligation to secure the applicants’ right to 
respect for their private lives (see paragraph 135 of the judgment).

5.  I do not dispute the fact that at the material time French positive law 
made recognition of the gender identity of transgender persons conditional 
on sterilisation surgery or on treatment which, on account of its nature and 
intensity, entailed a very high probability of sterility (see paragraph 120 of 
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the judgment). I can also subscribe without any hesitation to the majority’s 
assessment that this case concerns an essential aspect of individuals’ 
intimate identity, since the right to gender identity and personal 
development is a fundamental aspect of the right to respect for private life 
under Article 8 of the Convention (see, in particular, paragraph 123 of the 
judgment). Moreover, such medical treatments and operations go to the 
physical integrity of the individuals concerned. However, neither the second 
nor the third applicant relied on Article 3 of the Convention (see 
paragraph 128 of the judgment).

6.  I can also accept that, in the search for a fair balance between the 
general interest and the interests of the applicants (see paragraphs 126 to 
135 of the judgment), there are strong arguments in favour of finding that 
the obligation to undergo sterilisation surgery or treatment in order to have 
one’s gender identity recognised disrupts this fair balance and amounts to a 
violation of Article 8 of the Convention. Nevertheless, there are also 
weighty arguments which tilt the balance in favour of the margin of 
appreciation of the respondent State, and thus in favour of finding that there 
has been no violation of Article 8.

7.  In October 2016 the situation regarding the legal recognition of the 
gender identity of transgender persons in the Council of Europe member 
States was as follows (see paragraphs 70-71 of the judgment). In seven 
member States recognition was not possible; in twenty-two member States 
it was possible, but was subject to legal requirements including the disputed 
condition of sterilisation of the person concerned; and in “only” eighteen 
member States, sterilisation was no longer required by law for recognition 
of the gender identity of transgender persons.

8.  Furthermore, this development is a recent one in those eighteen 
member States, a fact that emerges very clearly from the majority judgment. 
Of the countries concerned, eleven abolished sterilisation as a condition for 
legal recognition between February 2009 and October 2016 (see paragraph 
71 of the judgment). This means that, for example, at the time of the 
first-instance judgments in the cases of the second and third applicants, on 
9 February and 13 March 2009 respectively (see paragraphs 37 and 48 of 
the judgment), only eight member States did not require sterilisation. By the 
time of the Court of Cassation judgments of 13 February 2013 (see 
paragraphs 40 and 52 of the judgment), legal recognition of the identity of 
transgender persons was possible, without sterilisation being a legal 
requirement, in only eleven member States.

9.  As the Chamber reiterates (see paragraph 121 of the judgment), in 
implementing their positive obligations under Article 8 of the Convention 
the member States enjoy a certain margin of appreciation. A number of 
factors must be taken into account when determining the breadth of that 
margin. Where a particularly important facet of an individual’s existence or 
identity is at stake, the margin allowed to the State will be restricted. Where, 
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however, there is no consensus within the member States of the Council of 
Europe, either as to the relative importance of the interest at stake or as to 
the best means of protecting it, particularly where the case raises sensitive 
moral or ethical issues, the margin will be wider. There will also usually be 
a wide margin if the State is required to strike a balance between competing 
private and public interests (see Hämäläinen v. Finland [GC], no. 37359/09, 
§ 67, ECHR 2014, with further references).

10.  In the present case, at the time of the impugned judgments, which 
were delivered by the Court of Cassation on 13 February 2013, no 
consensus existed among the member States on the issue of requiring 
sterilisation as a prior condition for the legal recognition of transgender 
identity. Only eleven of the forty-seven member States did not require such 
a condition. At present – more specifically in October 2016 – such 
recognition is possible, without sterilisation being required by law, in only 
eighteen of the forty-seven member States. This is by no means a majority 
of the member States, still less does it represent a European consensus, 
which is still a long way off.

11.  In the absence of consensus and in view of the fact that the present 
case undoubtedly raises sensitive moral and ethical issues, the margin of 
appreciation to be left to the respondent State remains wide 
(see Hämälainen, cited above, § 75, and X, Y and Z v. the United Kingdom, 
22 April 1997, § 44, Reports of Judgments and Decisions 1997-II). 
However, this margin vanishes in the analysis conducted by the majority in 
paragraphs 121 to 135 of the judgment. How can this be? Of course, the 
finding that an essential aspect of individuals’ intimate identity is at stake 
may reduce the margin of appreciation (see paragraph 123 of the judgment), 
but not completely. What other factors prompted the majority to disregard 
entirely the margin of appreciation and also the fact that, to date, only a 
minority of the member States have abolished the sterility requirement?

12.  In this regard the judgment highlights the existence of a “trend” 
towards the abolition of this requirement (see paragraph 124). I 
acknowledge that there exists a certain trend in Europe, but it is, as 
demonstrated above, only recent. Is this sufficient justification for 
narrowing considerably the margin of appreciation, which is in principle a 
wide one? I doubt it. Societies are moving only gradually towards 
abolishing sterilisation as a prerequisite for legal recognition of the gender 
identity of transgender persons.

13.  I am conscious of the fact that the Court observed in Y.Y. v. Turkey 
(no. 14793/08, § 108, ECHR 2015), referring to the judgment in Christine 
Goodwin v. the United Kingdom ([GC], no. 28957/95, § 85, 
ECHR 2002-VI), “that it attache[d] less importance to the lack of evidence 
of a common European approach to the resolution of the legal and practical 
problems posed than to the existence of clear and uncontested evidence of a 
continuing international trend in favour not only of increased social 
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acceptance of transgender persons but of legal recognition of the new 
gender identity of post-operative transgender persons”. However, these two 
cases concerned other issues, namely legal recognition of a process of 
gender reassignment that had already been completed (Christine Goodwin), 
and the possibility for a transgender person to undergo gender reassignment 
without being subject to a requirement to be unable to procreate (Y.Y. 
v. Turkey). It must be pointed out that the Court noted in Christine Goodwin 
that it was for the Contracting State to determine, inter alia, the conditions 
under which a person claiming legal recognition as a transsexual established 
that gender reassignment had been properly effected (see Christine 
Goodwin, cited above, § 103). Furthermore, in Y.Y. v. Turkey, the 
comparative survey of the legislation of thirty-two member States carried 
out by the Court had shown that the option for transgender persons to 
undergo gender reassignment treatment already existed in twenty-four of the 
thirty-two member States, in other words in the majority of the countries 
surveyed. It appears that none of these States made treatment conditional on 
an inability to procreate (see Y.Y. v. Turkey, cited above, §§ 35-39). In other 
words, this was more than a mere trend: a clear majority of the States did 
not impose conditions similar to those laid down by the respondent State in 
that case.

14.  There is also a need to examine and determine the question whether 
there are substantial and valid grounds capable of justifying the requirement 
to be unable to procreate and the retention of the corresponding systems in 
the majority of the member States (a question asked, for instance, by 
Judge Lemmens in his separate opinion annexed to the judgment in Y.Y. 
v. Turkey, cited above). In the present case, unfortunately, the Court did not 
answer this question, but simply stated that the trend referred to above was 
“driven by developments in the understanding of transgenderism” (see 
paragraph 124 of the judgment). This strikes me as a somewhat bold 
assumption, which is not backed up by any references in the judgment. In 
view of the facts as established in this case, the Court is unaware of the 
precise reasons for these developments, just as it is unaware of the reasons 
that have prompted most of the member States to retain to date this prior 
condition for legal recognition of the gender identity of transgender persons.

15.  As regards the margin of appreciation, the majority note that 
“numerous European and international institutional actors in the human 
rights field have adopted a very clear position in favour of abolishing the 
sterility requirement” (see paragraph 125 of the judgment). To my mind, 
this argument is insufficient to justify the application of a very narrow 
margin of appreciation or the finding that there is a clear European trend. It 
is true that the Commissioner for Human Rights of the Council of Europe 
adopted a stance in 2009 against making legal recognition of transgender 
identity subject to irreversible sterilisation surgery (see paragraph 73 of the 
judgment), and that the Parliamentary Assembly noted in a 2013 Resolution 
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that “[n]either forced nor coerced sterilisations or castrations can be 
legitimated in any way in the 21st century” (see paragraph 76 of the 
judgment). However, I note, while acknowledging the great importance of 
the institutions and organisations listed in paragraph 125 of the judgment, 
that they are for the most part involved in the “promotion” of human rights. 
The majority’s assessment is not based on European or international human 
rights “protection” institutions, or on binding international conventions or 
settled case-law within the member States.

16.  While it is true that an essential aspect of individuals’ intimate 
identity is in issue, it is arguable, in the absence of consensus at European 
level, that the member States’ margin of appreciation remains wide, 
especially since a highly sensitive issue is at stake. For that reason it could 
also be argued that a Contracting State – in this instance, France – should 
not be criticised in 2017 for having given priority between 2009 and 2013 to 
the requirement to demonstrate the irreversible nature of the change in 
appearance. In a context where standards were evolving, but where the trend 
was even less clear than it is today, the respondent State took the view that 
this arrangement was the most fitting at the time, a position still taken by the 
majority of member States. Had it adopted this point of view, the Court 
could have found that the respondent State, during the period when the 
decisions were given, had not overstepped its margin of appreciation or, 
accordingly, breached Article 8 of the Convention. It could nevertheless 
have called on the (other) member States to continue to monitor the issue 
giving rise to the present case and to pursue their efforts in the direction of 
the trend that had been demonstrated.

17.  By contrast, the finding of a violation of Article 8 of the Convention 
in the present case actually has the effect of requiring twenty-two member 
States, in order to avoid future violations of this provision, to amend their 
legislation and abolish the sterilisation requirement as a condition for legal 
recognition of transgender identity, to say nothing of the seven member 
States in which legal recognition of such identity is currently not possible.

18.  In cases of this type the Court has been cautious where there is no 
European consensus, and has advanced by means of little steps. The 
case-law on transgender issues is proof of that.

For instance, in the case of Rees v. the United Kingdom (17 October 
1986, Series A no. 106), the law in the United Kingdom did not grant 
transsexuals a legal status corresponding to their actual situation. The Court 
held that there had been no violation of Article 8, finding that “there is at 
present little common ground between the Contracting States in this area 
and that, generally speaking, the law appears to be in a transitional stage”. 
Consequently, it considered that “this is an area in which the Contracting 
Parties enjoy a wide margin of appreciation” (§ 37). It specified that “[t]he 
need for appropriate legal measures should ... be kept under review having 
regard particularly to scientific and societal developments” (§ 47).
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In Cossey v. the United Kingdom (27 September 1990, Series A no. 184), 
the Court reached a similar conclusion, and also noted that an annotation to 
the entry in the register of births would not be an appropriate solution.

In the case of B. v. France (25 March 1992, Series A no. 232-C), the 
Court found a violation of Article 8 for the first time in a case concerning 
the recognition of transsexual persons, taking into consideration the factors 
that distinguished that case from the cases of Rees and Cossey.

In X, Y and Z v. the United Kingdom (cited above) and Sheffield and 
Horsham v. the United Kingdom (30 July 1998, Reports 1998-V), the Court 
did not depart from its judgments in Rees and Cossey. It did not consider it 
necessary to “conclude that on the basis of scientific and legal developments 
alone the respondent State can no longer rely on a margin of appreciation to 
defend its continuing refusal to recognise in law a transsexual’s 
post-operative gender”, finding that “it continues to be the case that 
transsexualism raises complex scientific, legal, moral and social issues, in 
respect of which there is no generally shared approach among the 
Contracting States” (Sheffield and Horsham, § 58).

In its judgment in Christine Goodwin (cited above) the Grand Chamber 
of the Court found, sixteen years after the Rees judgment, that there had 
been a violation of Article 8 in view of an international trend in favour of 
increased social acceptance of transsexuals and of legal recognition of the 
new sexual identity of post-operative transsexuals, “[s]ince there are no 
significant factors of public interest to weigh against the interest of this 
individual applicant in obtaining legal recognition of her gender 
re-assignment” (§ 93). Nevertheless, the Court reaffirmed that it was for the 
Contracting State to determine, inter alia, the conditions of that recognition 
(see paragraph 13 above).

After Christine Goodwin, the Court delivered several judgments in 
Article 8 cases which also dealt with the legal recognition of the gender 
identity of transgender persons who had undergone reassignment surgery, 
and with other consequences arising for these persons from their situation 
(see, for example, Van Kück v. Germany, no. 35968/97, ECHR 2003-VII 
(violation); Grant v. the United Kingdom, no. 32570/03, ECHR 2006-VII 
(violation); L. v. Lithuania, no. 27527/03, ECHR 2007-IV (no violation); 
Schlumpf v. Switzerland, no. 29002/06, 8 January 2009 (violation); P.V. 
v. Spain, no. 35159/09, 30 November 2010 (no violation); P. v. Portugal 
(dec.), no. 56027/09, ECHR 2011 (struck out of the list); Cassar v. Malta, 
no. 36982/11, 9 July 2013 (struck out of the list); and Hämäläinen, cited 
above (no violation).

The case of Y.Y. v. Turkey (cited above) concerned the authorities’ 
refusal to allow a transgender person to undergo gender reassignment on the 
grounds that the person concerned was not permanently unable to procreate. 
This was the first time, to my knowledge, that the Court had ruled on this 
requirement, albeit in a different context to the present case. It found a 
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violation of Article 8, but taking into consideration the fact that a clear 
majority of the member States did not impose similar conditions to those 
laid down by the respondent State (see paragraph 13 above).

19.  Between the Rees judgment in 1986 and the case of Y.Y. in 2015, the 
Court constantly elaborated upon its case-law in this field, but did so 
cautiously, “little by little”, or, to put it another way, “step by step”. 
However, with the present judgment the Court has not taken a mere step but 
a whole leap, and, what is more, on a highly sensitive subject, a new aspect 
of transsexualism – or, more accurately, transgenderism – in the absence of 
consensus among the member States on this specific aspect, and in 
awareness of the breadth of the margin of appreciation resulting from all 
these factors.

20.  I confess that I found it difficult to make a decision in this very 
difficult and sensitive case. As I already stated in paragraph 6 above, there 
are weighty arguments to support the conclusion that the obligation to 
undergo sterilisation surgery or treatment in order to have one’s gender 
identity recognised disrupts the fair balance to be struck between the general 
interest and the interests of the applicants, and therefore amounts to a 
violation of Article 8 of the Convention. However, the majority also 
accepted, quite rightly, “that safeguarding the principle of the inalienability 
of civil status, ensuring the reliability and consistency of civil-status records 
and, more generally, ensuring legal certainty, are in the general interest”. 
They nevertheless considered that the balance was tipped in favour of the 
interests of the persons concerned (see paragraph 132 of the judgment). 
Admittedly, such an assessment is not without some foundation.

21.  On the other hand, there is far from being a European consensus on 
this requirement, and the minority of member States which had abolished it 
was even smaller at the time. These considerations made me hesitate. My 
hesitation grew in view of the arguments advanced by the majority 
concerning the member States’ margin of appreciation and the European 
and international “trends”, arguments which, to my mind, are not wholly 
persuasive. Nor do I consider it appropriate to refer to Article 3 of the 
Convention in order to strengthen the argument (see paragraphs 127 and 
131 of the judgment), since the second and third applicants had not relied on 
that provision.

22.  Furthermore, the observation made in paragraph 134 of the judgment 
concerning the fact that the French legislature, on 12 October 2016, 
expressly excluded sterilisation from the conditions to be met by 
transgender persons in order to obtain recognition of their identity, strikes 
me as a problematic argument, as the principles established in our judgment 
will apply not only to the respondent State but also to the other member 
States.

23.  I wonder what the Chamber would have concluded if, instead of 
amending the legislation a few months before our judgment, the French 
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legislature had maintained the condition of an irreversible change in 
appearance. Would it still have found that the respondent State had 
overstepped its margin of appreciation in choosing that legislative option?

24.  In view of all these considerations, and bearing in mind the 
importance and consequences of a Court judgment on this subject, I would 
have preferred to see the Chamber relinquish jurisdiction in favour of the 
Grand Chamber under Article 30 of the Convention. The conditions for 
relinquishment would have been met, as the case raised serious questions 
affecting the interpretation and application of Article 8 of the Convention 
and the concepts of “margin of appreciation” and “consensus”. The 
implications of this judgment for all the member States therefore warranted 
invoking the authority of the Grand Chamber. I regret the fact that the 
majority did not adopt this approach.

25.  After reflecting as outlined above, I decided in favour of the margin 
of appreciation allowed to the respondent State in fulfilling its positive 
obligation to secure the right of the second and third applicants to respect 
for their private lives in relation to a highly sensitive subject which raises 
very tricky issues and where no European consensus exists. Accordingly, I 
voted against finding a violation of Article 8 of the Convention on this 
account.

...
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preparing the report was entrusted to a medical committee of Çukurova 
University’s faculty of medicine.

16.  On 11 May 2006 two doctors from the gynaecology and obstetrics 
department of Çukurova University’s faculty of medicine carried out an 
expert assessment and concluded, after examining the applicant, that he was 
capable of procreating.

17.  On 27 June 2006 the District Court, basing its decision on the 
findings of the various expert reports, refused the applicant authorisation to 
undergo gender reassignment, on the ground that he was not permanently 
unable to procreate and therefore did not satisfy one of the conditions of 
eligibility for gender reassignment under Article 40 of the Civil Code.

18.  On 18 July 2006 the applicant appealed on points of law against that 
judgment. In his pleadings the applicant’s lawyer stressed that his client had 
considered himself since childhood as male rather than female and that this 
belief was not a mere whim. The applicant had undergone a lengthy course 
of psychotherapy following which the doctors had concluded that he was 
transgender and that, from a psychological perspective, it was advisable for 
him to live as a man. The lawyer further submitted that his client’s ability to 
procreate did not in any way prevent him from perceiving himself as a man; 
it was a biological fact over which he had no control. In Turkey as 
elsewhere in the world, persons who, like the applicant, were unable to 
reconcile their biological and psychological state were not necessarily single 
and unable to procreate. There were numerous examples of people who had 
a predisposition towards transgenderism and who had married and had 
children before having gender reassignment surgery. It was unfair to make 
authorisation for a change of biological gender contingent on the ability of 
the transgender individuals concerned to procreate, whether they considered 
themselves as men or as women. Accordingly, in refusing to allow the 
applicant to undergo gender reassignment surgery under Article 40 of the 
Civil Code – which, in the lawyer’s submission, did not reflect social reality 
– the courts had restricted his client’s rights and freedoms. The lawyer 
further alleged that the refusal of the applicant’s request on account of his 
ability to procreate had been unlawful. In his view, the expression 
“permanently unable to procreate” should be deleted from the provision in 
question.

19.  On 17 May 2007 the Court of Cassation upheld the District Court 
judgment, taking the view that the first-instance court had not erred in its 
assessment of the evidence.

20.  On 18 June 2007 the applicant’s lawyer lodged an application for 
rectification of that decision. In his pleadings he submitted that none of the 
grounds of appeal advanced by the applicant had been taken into account, 
and that no comment had been made on the official documents and reports 
included in the file. The lawyer also contested the use of the report of 
11 May 2006 prepared by the gynaecology and obstetrics department of 
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transgender, that gender reassignment was needed to ensure his mental 
health, and that it was clear from the evidence of the witnesses called by the 
applicant that he lived as a man in every respect and suffered as a result of 
his situation. Accordingly, in view of the evidence and of the reports 
produced, the conditions set forth in Article 40 § 2 of the Civil Code were 
satisfied and the request should be granted. The judgment specified that it 
was final.

...

THE LAW

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION

44.  The applicant alleged a violation of his right to respect for his private 
life. He maintained that the discrepancy between his perception of himself 
as a man and his physiological make-up had been established by medical 
reports. In his application form he added that his request to be allowed to 
put an end to that discrepancy had been refused by the domestic authorities, 
who had based their decision on the finding that he was able to procreate. 
He requested authorisation to undergo gender reassignment surgery. The 
applicant criticised the content of Article 40 of the Civil Code and the 
manner in which it had been interpreted. These did not address the concerns 
which the provision in question was supposed to resolve, since the 
biological criterion laid down could only be satisfied by means of surgery. 
In the applicant’s view, the impossibility of obtaining access to such surgery 
meant that the persons concerned were permanently deprived of any 
opportunity to resolve the discrepancy between their perception of their 
gender identity and the biological reality.

The applicant relied on Article 8 of the Convention, which provides:
“1.  Everyone has the right to respect for his private ... life...

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.”

45.  The Government contested the applicant’s allegations.

A.  Admissibility

46.  In additional observations dated 30 August 2013 the Government 
submitted that, according to their reading of the Court’s well-established 
case-law, the applicant had to be able to demonstrate his victim status at all 
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51.  As to the redress which is “appropriate” and “sufficient” in order to 
remedy a breach of a Convention right at domestic level, the Court has 
generally considered this to be dependent on all the circumstances of the 
case, having regard in particular to the nature of the Convention violation at 
stake (see, for instance, Gäfgen, cited above, § 116).

52.  In the present case the Court observes that the applicant lodged an 
initial request with the domestic courts in 2005 seeking authorisation to 
undergo gender reassignment surgery, and that his request was refused 
following court proceedings which concluded in 2007 (see paragraphs 7 to 
21 above). After the present application had been notified to the 
Government, he followed a course of hormone therapy and underwent a 
double mastectomy before lodging a second request for gender 
reassignment with the Mersin District Court in March 2013 (see paragraph 
22 above). On 21 May 2013, following a new set of judicial proceedings in 
which he underwent further medical examinations, his request was finally 
granted (see paragraph 25 above).

53.  It is true, as stressed by the Government, that the domestic courts, 
after the Government had been given notice of the application, adopted a 
decision favourable to the applicant by authorising him to undergo the 
requested gender reassignment. However, the Court cannot overlook the 
fact that the situation giving rise to the present application, namely the 
applicant’s inability to obtain access to gender reassignment surgery owing 
to the courts’ refusal, lasted for more than five years and seven months. In 
the Court’s view, there can be no doubt that the applicant’s private life was 
directly affected by the courts’ refusal during this period (see paragraphs 22 
and 24 above). Furthermore, it is apparent to the Court from the reasoning 
of the District Court’s judgment in the applicant’s favour that the judgment 
did not contain any express acknowledgement of a violation of the 
applicant’s Convention rights. Likewise, the authorisation granted to the 
applicant cannot be interpreted as acknowledging in substance a violation of 
his right to respect for his private life.

54.  Accordingly, the Government’s objection that the applicant no 
longer has victim status must be rejected.

55.  The Court further notes that this complaint is not manifestly 
ill-founded within the meaning of Article 35 § 3 (a) of the Convention and 
is not inadmissible on any other grounds. The Court therefore declares it 
admissible.
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intimate parts of an individual’s life, namely the determination of an 
individual’s gender (see Schlumpf, cited above, § 104). It has previously 
examined, in the light of present-day conditions, several cases involving the 
problems faced by transgender persons and has endorsed the evolving 
improvement of State measures to ensure their recognition and protection 
under Article 8 of the Convention (see L. v. Lithuania, no. 27527/03, § 56, 
ECHR 2007-IV).

2.  Application of these principles in the present case

(a)  Preliminary remarks

61.  The Court stresses at the outset that in the above-mentioned cases 
the complaints were submitted by post-operative transgender persons or 
those who had undergone certain surgical procedures with a view to gender 
reassignment. In the present case, however, at the time the application was 
lodged the applicant had not undergone surgery, as he had been refused 
authorisation by the courts to undergo gender reassignment surgery on the 
grounds that he was not permanently unable to procreate.

62.  Hence, the present case concerns an aspect of the problems 
potentially facing transgender persons that differs from the aspects hitherto 
examined by the Court, namely the issue of the prior conditions that may be 
imposed on transgender persons in advance of the process of gender change 
and the compatibility of those conditions with Article 8 of the Convention. 
The criteria and principles developed in the case-law cited above were thus 
established in a very different context and cannot therefore be transposed 
unaltered to the present case. However, they may serve as a guide to the 
Court in assessing the circumstances of the case.

(b)  The approach to be taken in examining the complaint

(i)  The parties’ submissions

63.  The applicant claimed to have been the victim of interference with 
the exercise of his right to respect for his private life.

64.  The Government contested that claim and submitted that the refusal 
to authorise gender reassignment surgery on the ground that the statutory 
conditions were not satisfied could not be said to constitute interference 
with the exercise of the right to respect for private life within the meaning of 
Article 8 of the Convention. In addressing the issue whether the right of 
transgender persons to effective respect for their private life gave rise to a 
positive obligation for the State, regard had to be had to the “fair balance 
which [had] to be struck between the general interest and the interests of the 
individual.” In its judgments in Rees v. the United Kingdom (17 October 
1986, Series A no. 106), and Cossey v. the United Kingdom (27 September 
1990, Series A no. 184), the Court had taken into account, among other 
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considerations, the fact that “[t]he requirement of striking a fair balance 
could not give rise to any direct obligation on the respondent State to alter 
the very basis of its system”, in order to conclude that no such obligation 
existed for the respondent State.

(ii)  The Court’s assessment

65.  The Court observes that the applicant’s chief complaint concerned 
the refusal by the domestic courts of his request for access to gender 
reassignment surgery. Citing the judgments in Pretty (cited above, § 66), 
and K.A. and A.D. v. Belgium (nos. 42758/98 and 45558/99, § 83, 
17 February 2005), he submitted that the principle of personal autonomy 
could be understood to encompass the right to make choices about one’s 
own body. In that connection the Court observes that, while Article 8 of the 
Convention cannot be interpreted as guaranteeing an unconditional right to 
gender reassignment surgery, it has previously held that transgenderism is 
recognised internationally as a medical condition which warrants treatment 
to assist the persons concerned (see Christine Goodwin, cited above, § 81). 
The health services of most of the Contracting States recognise this 
condition and provide or permit treatment, including irreversible gender 
reassignment surgery (see paragraphs 35-43 above).

66.  The Court considers that the initial refusal of the applicant’s request 
undeniably had repercussions on his right to gender identity and to personal 
development, a fundamental aspect of the right to respect for private life. 
That refusal therefore amounted to interference with the applicant’s right to 
respect for his private life within the meaning of Article 8 § 1 of the 
Convention.

(c)  Whether the interference was justified

67.  In order to determine whether the interference found amounted to a 
violation of Article 8, the Court must ascertain whether it was justified from 
the standpoint of the second paragraph of that Article, in other words 
whether it was “in accordance with the law” and “necessary in a democratic 
society” in order to achieve one of the “legitimate aims” enumerated in that 
paragraph.

(i)  The legal basis for the interference

68.  According to the Court’s settled case-law, the expression “in 
accordance with the law” not only requires that the impugned measure 
should have a legal basis in domestic law, but also refers to the quality of 
the law in question, which should be accessible to the person concerned and 
foreseeable as to its effects (see, among many other authorities, Amann 
v. Switzerland [GC], no. 27798/95, § 50, ECHR 2000-II; Slivenko v. Latvia 
[GC], no. 48321/99, § 100, ECHR 2003-X; and Fernández Martínez 
v. Spain [GC], no. 56030/07, § 117, ECHR 2014 (extracts)).
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to the judgments in Christine Goodwin (cited above, §§ 71-93), and Grant 
(cited above, §§ 39-44).

89.  In the Government’s submission, the Turkish legal system complied 
with this requirement, as post-operative transgender persons had their civil 
status amended in the register and subsequently led their lives in conformity 
with their new official identity.

90.  In the above-mentioned cases, however, the Court had examined 
complaints submitted by transgender persons who had already undergone 
gender reassignment surgery, whereas the present case concerned the refusal 
of the domestic courts to authorise the applicant to undergo such surgery. 
Since 1988, Turkish law had made provision for gender reassignment and 
granted full legal recognition to the new gender identity of post-operative 
transgender persons.

91.  As to the conditions to be satisfied in order to undergo gender 
reassignment, the Government referred to Article 40 of the Civil Code. The 
domestic legislation and the detailed arrangements for its implementation 
did not mean that the persons concerned had to undergo prior medical 
sterilisation or hormone therapy in order to be eligible for gender 
reassignment surgery. In the present case the applicant’s request had been 
examined by the Mersin District Court in the light of the statutory 
requirements.

92.  While they acknowledged that the notion of personal autonomy 
reflected an important principle underlying the interpretation of the Article 8 
guarantees, the Government maintained that the Court had never held that 
Article 8 encompassed a right to self-determination as such (they referred to 
the judgments in Schlumpf, Van Kück and Pretty, all cited above). It was not 
possible to infer from Article 8 of the Convention or from the Court’s 
case-law on the subject the existence of an unconditional right to gender 
reassignment by means of surgery. In the Government’s view, such a right 
would negate the protection that the Convention was designed to afford.

93.  In view of the seriousness and the irreversible nature of gender 
reassignment surgery, the uncertainty that remained as to the necessity of 
such operations in treating gender identity disorders, and the risk of such 
operations becoming commonplace, with the associated dangers, the State 
should be allowed a wide margin of appreciation in regulating gender 
reassignment and determining the criteria which individuals must meet 
before undergoing gender reassignment surgery.

94.  In order to determine whether the statutory requirements for gender 
reassignment were fully satisfied, the Mersin District Court had sought to 
verify that all the prior conditions for the authorisation of gender 
reassignment had been met, and in particular the condition of being 
permanently unable to procreate. It had based its conclusions on specialist 
knowledge and findings.
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95.  Furthermore, in view of the uncertainty that remained concerning the 
essential nature of transgenderism and the extremely complex situations 
arising out of it, the Government submitted that the legislation in question 
provided for appropriate legal measures in this sphere. Relying on B. 
v. France (cited above), they argued that the Court itself had noted that 
some uncertainty still remained as to the essential nature of transgenderism 
and that the legitimacy of surgical intervention in such cases was sometimes 
questioned.

96.  In the Government’s view, it was not possible to argue that such 
surgery was vital for the treatment of gender identity disorders. Obtaining a 
clear diagnosis of transgenderism was of the utmost importance and such a 
diagnosis had to be made very carefully in order to avoid any confusion 
with other similar psychological disorders. A finding that gender 
reassignment surgery was necessary should be made for reasons of medical 
as well as psychological necessity.

97.  Furthermore, the legal situations arising out of transgenderism were 
very complicated. They concerned, in particular, issues of an anatomical, 
biological, psychological and mental nature linked to transgenderism and its 
definition; issues of consent and the other conditions to be satisfied prior to 
any operation; the circumstances in which a change of gender identity could 
be authorised; the international aspects; the legal effects, whether retroactive 
or not, of such change; the possibility of choosing another first name; the 
confidentiality of the documents and information relating to the change; and 
the impact on the family. There was not yet a sufficiently broad consensus 
among the Council of Europe member States on these different points for 
the Court to make decisive findings restricting the Contracting States’ 
margin of appreciation. Hence, this was a sphere in which the Contracting 
States, owing to the lack of common ground on the subject, continued to 
enjoy a wide margin of appreciation.

98.  Arguing that gender reassignment surgery entailed very considerable 
risks, the Government submitted that the conditions laid down by domestic 
law were not open to criticism from either a legal or a medical point of 
view. They feared that the opposite approach might lead to operations being 
performed without any prior checks as to their medical necessity and 
without any guarantees of a successful medical outcome.

99.  In view of all these considerations, the domestic courts’ refusal to 
authorise the applicant to undergo gender reassignment surgery could not be 
said to constitute an infringement of his right to respect for his private life 
within the meaning of Article 8 of the Convention. The domestic authorities 
had not overstepped the margin of appreciation that had to be left to them in 
cases such as the present one. Accordingly, there had been no violation of 
Article 8.
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member States, in order to assess the circumstances of the present case “in 
the light of present-day conditions” (for a similar approach, see, among 
other authorities, Tyrer v. the United Kingdom, 25 April 1978, § 31, Series 
A no. 26).

105.  In that regard the Court observes that the possibility for transgender 
persons to undergo gender reassignment treatment exists in many European 
countries, as does legal recognition of their new gender identity. It further 
notes that the regulations or practice applicable in a number of countries that 
recognise gender reassignment make legal recognition of the new preferred 
gender contingent, either implicitly or explicitly, on gender reassignment 
surgery and/or on the inability to procreate ...

106.  In its judgment in Christine Goodwin (cited above, § 85) the Court 
held that, in accordance with the principle of subsidiarity, it was primarily 
for the Contracting States to decide on the measures necessary to secure 
Convention rights to everyone within their jurisdiction and that, in resolving 
within their domestic legal systems the practical problems created by the 
legal recognition of post-operative gender status, the Contracting States had 
to be granted a wide margin of appreciation.

107.  In the Court’s view, the same is undoubtedly true in relation to the 
legal requirements governing access to medical or surgical procedures for 
transgender persons wishing to undergo the physical changes associated 
with gender reassignment.

108.  However, the Court has previously held that it attaches less 
importance to the lack of evidence of a common European approach to the 
resolution of the legal and practical problems posed than to the existence of 
clear and uncontested evidence of a continuing international trend in favour 
not only of increased social acceptance of transgender persons but of legal 
recognition of the new gender identity of post-operative transgender persons 
(see Christine Goodwin, cited above, § 85).

109.  It further reiterates that the right of transgender persons to personal 
development and to physical and moral security in the full sense enjoyed by 
others in society cannot be regarded as a matter of controversy requiring the 
lapse of time to cast clearer light on the issues involved (see Christine 
Goodwin, cited above, § 90).

110.  In that connection it emphasises that, in the Appendix to 
Recommendation CM/Rec(2010)5 on measures to combat discrimination on 
grounds of sexual orientation or gender identity, the Committee of Ministers 
of the Council of Europe stated that prior requirements, including changes 
of a physical nature, for legal recognition of a gender reassignment, should 
be regularly reviewed in order to remove abusive requirements ... 
Furthermore, in Resolution 1728 (2010) on discrimination on the basis of 
sexual orientation and gender identity, the Parliamentary Assembly of the 
Council of Europe called on the member States to address the specific 
discrimination and human rights violations faced by transgender persons 
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and, in particular, to ensure in legislation and in practice their right to 
official documents that reflected the individual’s preferred gender identity, 
without any prior obligation to undergo sterilisation or other medical 
procedures such as gender reassignment surgery or hormone therapy ...

111.  The Court also observes that some member States have recently 
amended their legislation or practice regarding access to gender 
reassignment treatment and the legal recognition of gender reassignment by 
abolishing the infertility/sterility requirement ...

112.  In that connection the Court considers it worthwhile to highlight the 
specific features of Turkish law in this sphere. In the majority of countries 
which require hormone treatment or gender reassignment surgery as a prior 
condition for legal recognition of a person’s preferred gender, the 
individual’s sterility or infertility is assessed after the medical or surgical 
procedure for gender reassignment (see paragraphs 42-43 above). However, 
while Turkish law makes the amendment of the individual’s civil status 
contingent upon physical change following gender reassignment surgery 
“carried out in conformity with the aim specified in the court authorisation 
and using those medical techniques”, it is apparent from the impugned 
ruling of the Mersin District Court that in the present case the inability to 
procreate was a requirement which had be satisfied in advance of the gender 
reassignment process, with the result that it determined the applicant’s 
access to gender reassignment surgery.

113.  On the basis of the evidence in the file, and in particular the witness 
statements of the applicant’s family before the domestic courts (see 
paragraph 9 above), the Court observes that the applicant has for many 
years lived in society as a man. It is also apparent that he has received 
psychological counselling since adolescence and was diagnosed as 
transgender by a committee of experts in psychology, who also concluded 
that it was necessary for him to live henceforth with a male identity (see 
paragraphs 7, 10 and 14 above). In September 2005, when he applied to the 
courts for the first time for authorisation to undergo gender reassignment 
surgery, the applicant had thus already been engaged for many years in a 
process of gender transition; he was receiving psychological counselling 
and had for a long time been acting as a man in society.

114.  Despite this situation, the domestic courts initially refused him the 
authorisation he needed in order to undergo the physical change to which he 
aspired. The Court reiterates in that regard that serious interference with 
private life can arise where the state of domestic law conflicts with an 
important aspect of personal identity (see Christine Goodwin, cited above, 
§ 77).

115.  Furthermore, the Court has previously held that it cannot be 
suggested that there is anything capricious in the decision taken by a person 
to undergo gender reassignment, given the numerous and painful 
interventions involved and the level of commitment and conviction required 
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to achieve a change in social gender role (see Christine Goodwin, cited 
above, § 81, and Schlumpf, cited above, § 110).

116.  In the present case the Court notes that the domestic courts justified 
their initial refusal to grant the applicant’s request solely by reference to the 
fact that he retained his ability to procreate. It fails to see why persons 
wishing to undergo gender reassignment surgery should have to 
demonstrate that they are unable to procreate even before the physical 
process of gender change can be undertaken.

117.  In that regard the Court notes, in view of the information provided 
by the parties, that domestic law makes provision for medical procedures 
with a view to voluntary sterilisation (see paragraphs 23-24 above). In his 
observations of 25 October 2010 the applicant maintained that he did not 
have access to these procedures within the existing legal framework (see 
paragraphs 83 and 87 above). He added that there were no legislative 
provisions laying down the procedure to be followed or the type of 
treatment he could undergo, and that there was therefore a legal vacuum in 
that regard (see paragraphs 85-87 above). In his additional observations of 
23 October 2013 the applicant’s lawyer stated that his client, after lodging 
the present application with the Court, had resorted to hormone treatment 
without any judicial or medical supervision (see paragraph 47 above).

118.  While maintaining that the domestic courts’ refusal of the 
applicant’s request on account of his ability to procreate had been in 
accordance with the law, the Government contended that neither the 
legislation complained of nor the detailed arrangements for its 
implementation required the applicant to undergo prior medical sterilisation 
or hormone therapy (see paragraph 91 above). However, the Court fails to 
see how, other than by undergoing a sterilisation operation, the applicant 
could have complied with the requirement of permanent infertility given 
that, in biological terms, he had the ability to procreate.

119.  In any event, the Court does not deem it necessary to rule on the 
question of possible access by the applicant to medical treatment that would 
have enabled him to satisfy this requirement, since it considers that due 
respect for his physical integrity precluded any obligation for him to 
undergo this type of treatment.

120.  Moreover, in the circumstances of the present case and in view of 
the manner in which the applicant’s complaint was framed, it suffices for 
the Court to note that the applicant challenged, both in the domestic courts 
and in the Convention proceedings, the reference in the legislation to a 
permanent inability to procreate as a prior requirement for authorisation to 
undergo gender reassignment.

121.  In the Court’s view, this requirement appears wholly unnecessary 
in the context of the arguments advanced by the Government to justify the 
regulation of gender reassignment surgery (see paragraphs 74 and 75 
above). Accordingly, even assuming that the reason for the rejection of the 
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JOINT CONCURRING OPINION OF JUDGES
KELLER AND SPANO

(Translation)

1.  We voted in favour of finding a violation of Article 8 of the 
Convention. Nevertheless, we are not entirely convinced by the majority’s 
reasoning. Our reservations relate to the fact that the Court did not answer 
the question whether the interference sought to achieve one of the legitimate 
aims set forth in Article 8 § 2 of the Convention. From a methodological 
viewpoint, we consider it difficult to address the issue of proportionality 
without having first defined the legitimate aim (A). In our view, the Court 
should have examined in depth whether the Government had demonstrated 
(implicitly) the existence of a legitimate interest capable of justifying the 
requirement of permanent infertility as a prior condition for access to gender 
reassignment treatment, as found in the impugned decision of the domestic 
courts (B). Lastly, we would like to make a few general observations 
regarding recent developments in the sphere of transgenderism and the 
requirement of a permanent inability to procreate in that context. We believe 
that these considerations are of importance for similar cases in the future 
(C).

2.  In the present case the applicant, a transgender person, has for years 
regarded himself as a man. His family and friends have accepted his new 
identity. In May 2013 the Mersin District Court granted his request and 
authorised the gender reassignment surgery he sought (see paragraph 25 of 
the judgment).

A.  (In)sufficient determination of the legitimate aim

3.  Under Turkish law, anyone wishing to undergo gender reassignment 
may apply to the domestic courts for authorisation. The person concerned 
must, among other requirements, demonstrate that he or she is permanently 
unable to procreate ... – a requirement also laid down in other Council of 
Europe member States ...

4.  In the instant case it was not disputed that the interference had a 
sufficient legal basis (see paragraphs 68-71 of the judgment). The Court 
therefore turned to the question of the legitimate aim of the interference. In 
doing so it correctly observed that the Government had not commented on 
the permanent infertility/sterility requirement imposed by the legislation in 
question (see paragraph 80 of the judgment). However, it was precisely 
because the applicant did not satisfy that requirement that the national 
authorities denied him gender reassignment surgery for years. In our view, 
the Court could have stopped there and delivered a shorter judgment, simply 
finding that the Government had failed to invoke a valid legitimate aim. To 
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proportionality. This can be seen clearly in paragraph 121 of the judgment, 
which states:

“In the Court’s view, this requirement appears wholly unnecessary in the context of 
the arguments advanced by the Government to justify the regulation of gender 
reassignment surgery ... Accordingly, even assuming that the reason for the rejection 
of the applicant’s initial request to undergo gender reassignment surgery was relevant, 
the Court considers that it cannot be regarded as sufficient.”

10.  Lastly, the majority finds a violation on the ground that the 
interference was disproportionate since the applicant was for years denied 
the possibility of gender reassignment surgery. It also notes that in 2013 the 
District Court granted the applicant’s request notwithstanding the medical 
findings concerning his ability to procreate.

11.  Hence, there are two possible interpretations of the majority’s 
reasoning. According to a narrower interpretation, the Court, in the specific 
circumstances of the present case, deems the interference in question (the 
refusal of authorisation for gender reassignment surgery) to be 
disproportionate. On the basis of a broader interpretation, however, the 
Court is also ruling implicitly on the requirement of permanent infertility as 
a prior condition for access to gender reassignment treatment. This second 
aspect appears to us to be problematic, as the Government did not comment 
on the need for such a condition. In our view, the Court should have 
expressed its position on this point with greater clarity.

C.  Permanent sterility as a prior condition

12.  We would like to stress some important points in addition to those 
dealt with in more or less explicit fashion in the judgment.

13.  First of all, it should be observed that forced sterilisation, which has 
been practised in almost all countries and all societies1, remains a difficult 
subject to this day. The notion undoubtedly has negative connotations and 
the Court has not been spared some sad cases on the subject, particularly 
concerning women of Roma origin (see, among other examples, K.H. and 
Others v. Slovakia, no. 32881/04, ECHR 2009 (extracts); V.C. v. Slovakia, 

1 With particular reference to women of Roma origin or women with disabilities, see World 
Health Organization, “Eliminating forced, coercive and otherwise involuntary sterilization: 
An interagency statement”, OHCHR, UN Women, UNAIDS, UNDP, UNFPA, UNICEF 
and WHO, 2014, pp. 4-7; Commissioner for Human Rights of the Council of Europe, 
“Human rights of Roma and Travellers in Europe”, 2012; Commissioner for Human Rights 
of the Council of Europe, “Recommendation concerning certain aspects of law and practice 
relating to sterilisation of women in the Slovak Republic”, 2003; and the 2008 report of the 
Special Rapporteur on torture and other cruel, inhuman or degrading treatment 
or punishment, Manfred Nowak (A/63/175),  § 60, and the references cited therein.
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no. 18968/07, ECHR 2011 (extracts); N.B. v. Slovakia, no. 29518/10, 
12 June 2012; I.G. and Others v. Slovakia, no. 15966/04, 13 November 
2012; and R.K. v. the Czech Republic, no. 7883/08, 27 November 2012 
(friendly settlement)).

14.  In the context of these cases, the Court consistently stressed the 
importance of prior consent to sterilisation, a requirement which, moreover, 
flows from the international conventions and the general principles of 
human dignity and freedom. For their consent to be valid, the persons 
concerned must be informed of their state of health, the reason for 
sterilisation and the possible alternatives. They must also be given a 
reasonable length of time in which to take the final decision (see, for 
example, V.C. v. Slovakia, cited above, §§ 107-15). Permanent sterilisation 
is thus a particularly sensitive issue.

15.  In the “European and international materials” part of the judgment 
(see paragraphs 29-34 of the judgment), the Court refers to a number of 
bodies which have criticised permanent sterilisation as a prior condition for 
gender reassignment. For instance, in Recommendation CM/Rec(2010)5, 
the Committee of Ministers of the Council of Europe stressed, in points 
20-21 ... that making gender reassignment subject to prior requirements 
(including irreversible sterilisation) should be reviewed by the member 
States “in order to remove abusive requirements”. Similarly, in Resolution 
1728 (2010), point 16.11.2 ..., the Parliamentary Assembly of the Council of 
Europe took issue with any obligation for individuals to undergo 
sterilisation or other medical procedures as a prerequisite for having official 
documents changed. Lastly, in his issue paper of 29 July 2009 ... the 
Commissioner for Human Rights of the Council of Europe called on 
member States to make gender reassignment procedures available. More 
explicitly, he even recommended “[a]bolish[ing] sterilisation and other 
compulsory medical treatment which may seriously impair the autonomy, 
health or well-being of the individual, as necessary requirements for the 
legal recognition of a transgender person’s preferred gender” (2011 report, 
points 2 and 4 ...).

16. We would add that in 2013, in its concluding observations 
concerning Ukraine, the United Nations Human Rights Committee adopted 
for the first time a recommendation relating specifically to legal recognition 
of gender2. The Committee recommended to the Ukrainian Government that 

2 Human Rights Committee, “Concluding observations on the seventh periodic report of 
Ukraine”, adopted on 23 July 2013, CCPR/C/UKR/CO/7, § 10: “The Committee is … 
concerned at reports that according to Ministry of Health order No. 60 of 3 February 2011 
‘On the improvement of medical care to persons requiring a change (correction) of sex’, 
transgender persons are required to undergo compulsory confinement in a psychiatric 
institution for a period up to 45 days and mandatory corrective surgery in the manner 
prescribed by the responsible Commission as a prerequisite for legal recognition of their 
gender”.
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it repeal any disproportionate requirements such as mandatory corrective 
surgery3.

17.  In a similar vein, the Special Rapporteur on torture found in 2013 
that coercive or forced sterilisation was contrary to respect for the person’s 
physical integrity, and highlighted the importance of safeguarding informed 
consent of sexual minorities4.

18.  The 2014 report by the World Health Organization on forced and 
coercive sterilisation also confirms that a number of international human 
rights protection bodies have already recommended the abolition of 
sterilisation as a prior condition for medical treatment for transgender 
people5.

19.  The materials cited above are evidence of an international trend 
against requiring sterilisation as a prior condition for entering a change of 
gender in the official registers and for gender reassignment surgery.

20.  In our view, the practice of several national courts also highlights the 
issue of permanent sterilisation as a prior condition for gender reassignment. 
Although this national case-law relates primarily to the conditions for 
having a change of gender recorded in the official civil-status registers 
(rather than authorisation for gender reassignment surgery), we can observe 
a general trend towards regarding a requirement to undergo permanent 
sterilisation as anti-constitutional.

21. The Austrian Constitutional Court, for instance, held in a ruling of 
3 December 20096 that gender reassignment surgery could not be seen as a 
precondition for a change of gender in the civil-status register.

22.  In similar fashion, in a ruling of 11 January 20117, the German 
Constitutional Court held that requiring permanent sterilisation and surgery 
in order to modify a person’s external characteristics was contrary to the 
constitutional guarantees relating to physical integrity and the right to 
sexual self-determination. It considered that requiring individuals to 

3 “The State party should also amend order No. 60 and other laws and regulations with a 
view to ensuring that: (1) the compulsory confinement of persons requiring a change 
(correction) of sex in a psychiatric institution for up to 45 days is replaced by a less 
invasive measure; (2) any medical treatment should be provided in the best interests of the 
individual with his/her consent, should be limited to those medical procedures that are 
strictly necessary, and should be adapted to his/her own wishes, specific medical needs and 
situation; (3) any abusive or disproportionate requirements for legal recognition of a gender 
reassignment are repealed” (ibid.).
4 Juan E. Méndez, report of the Special Rapporteur on torture and other cruel, inhuman or 
degrading treatment or punishment, 2013, A/HRC/22/53, §§ 38, 78 and 79; see also 
Commissioner for Human Rights of the Council of Europe, “Human rights and gender 
identity”, issue paper (2009), pp. 19 et seq.
5 World Health Organization, “Eliminating forced, coercive and otherwise involuntary 
sterilization: An interagency statement”, HCHR, UN Women, UNAIDS, UNDP, UNFPA, 
UNICEF and WHO, 2014.
6 Austrian Constitutional Court, B 1973/08-13, 3 December 2009, § 3, pp. 8-9.
7 German Constitutional Court, 1 BvR 3295/07, 11 January 2011.
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undergo surgery in order to end their reproductive capacity was contrary to 
Article 2 § 2 of the German Constitution8. The requirement placed the 
persons concerned under duress, as they had to choose between interference 
with their physical integrity and non-recognition of their change of gender9.

23.  Furthermore, the Stockholm Administrative Court of Appeal found 
in a judgment of 19 December 201210 that the requirement to undergo 
sterilisation imposed by Law no. 1972/119 on gender determination was 
incompatible with the Swedish Constitution and with Articles 8 and 14 of 
the European Convention on Human Rights11. In its reasoning it stressed 
that sterilisation could not be regarded as voluntary if no other option 
existed in order to have a change of gender recorded in the civil-status 
register. The Swedish Parliament amended the Law accordingly in 2013.

24.  The Swiss Federal Civil-Status Office also published an opinion on 
1 February 2012 concerning European developments in the sphere of 
transgender rights. It found that “legal recognition of a change of gender 
[was] possible even if the irreversible change of gender and the inability to 
procreate – necessary for such recognition – [had been] brought about 
without surgical intervention (sterilisation; construction of genital organs) 
but instead by means of hormone therapy, for example12.”

25.  Lastly, it is worth noting that in the United States, federal and state 
governments no longer explicitly require sterilisation in order to have a 
change of gender recorded on a birth certificate or driving licence13.

26. In view of the foregoing, one thing is clear: situations in which 
sterilisation is the only option in order to obtain authorisation for gender 
reassignment surgery amount to de facto forced sterilisation14. In examining 
whether the interference was proportionate, it is vital to take account of the 
fact that the sterility requirement is a form of interference which has serious 
and irreversible consequences. Although much less stringent measures 
could be envisaged, the majority did not highlight this fact.

27.  We would further point out, as regards the margin of appreciation, 
that the right to gender identity and personal development are fundamental 

8 German Constitutional Court, 1 BvR 3295/07, 11 January 2011, § 68.
9 German Constitutional Court, 1 BvR 3295/07, 11 January 2011, § 69.
10 Kammarrätten i Stockholm, Avdelning 03 (Stockholm Administrative Court of Appeal, 
Division 03), no. 1968-12, 12 December 2012.
11 The Administrative Court of Appeal also ruled that the law was discriminatory as it 
related only to transgender persons.
12 Legal opinion of the Federal Civil-Status Office of 1 February 2012 on transgender 
issues, p. 8.
13 See the references cited by L. Nixon, “The Right to (Trans) Parent”, 20 Wm. & Mary 
Journal of Women and Law 73 (2013), p. 89.
14 See also Commissioner for Human Rights of the Council of Europe, “Forced divorce and 
sterilisation – a reality for many transgender persons”, Human Rights Comments, 
31 August 2010: “These requirements clearly run against the principles of human rights 
and human dignity, as also underlined by Court decisions in Austria and Germany.”
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aspects of the right to respect for private life (see paragraph 7 above). The 
majority itself acknowledges that “freedom to define [one’s] gender identity 
[is] one of the most basic essentials of self-determination” (see paragraph 
102 of the judgment). Hence, it seems clear to us that the margin of 
appreciation in a case such as this should be reduced to a minimum.

D.  Conclusion

28.  Although we agree with the finding of a violation of Article 8, we 
believe that the Court should have addressed the question whether, in the 
present case, the interference pursued a legitimate aim capable of justifying 
permanent sterilisation. It should also, as applicable, have examined in 
greater depth whether the requirement of permanent sterilisation as such is 
compatible with Article 8 of the Convention.
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Needless to say, there are arguments in favour of finding that the 
condition referred to above also raises an issue from this point of view. I 
would refer to the concurring opinion of my colleagues Judge Keller and 
Judge Spano.

However, I believe that the Court was right not to rule on the condition in 
question in this broader context. Not just because that issue was not 
submitted to it, but also because there is insufficient evidence in the file to 
enable it to rule in full knowledge of the facts. The reasons relied on by the 
Government to justify making gender reassignment contingent on a 
permanent inability to procreate (see in particular the legitimate aims 
referred to in paragraphs 74-75 and 77 of the judgment) are not necessarily 
the same reasons that a State might rely on to justify imposing the same 
requirement as a condition for legal recognition of a change of gender.

While there is a clear trend among States towards granting legal 
recognition of the new gender of transgender persons without requiring a 
permanent inability to procreate as a prior condition, I am struck by the fact 
that many States still have such a requirement in their legislation ... I would 
be curious to know what reasons they might rely on to justify such a system. 
Those reasons may or may not be sufficient: I simply do not know.

For this reason in particular I am of the view that this judgment cannot be 
interpreted as precluding definitively a requirement for individuals to be 
permanently unable to procreate in the context of gender reassignment. The 
Court will have to await another opportunity to examine this issue in greater 
depth.
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for violations of human rights. In this respect, the recent general comment No. 3 
(2012) of the Committee against Torture on the right to a remedy and reparation 
offers valuable guidance regarding proactive measures required to prevent forced 
interventions. Notably, the Committee considers that the duty to provide remedy and 
reparation extends to all acts of ill-treatment,125 so that it is immaterial for this 
purpose whether abuses in health-care settings meet the criteria for torture per se. 
This framework opens new possibilities for holistic social processes that foster 
appreciation of the lived experiences of persons, including measures of satisfaction 
and guarantees of non-repetition, and the repeal of inconsistent legal provisions. 

 B. Recommendations 

85. The Special Rapporteur calls upon all States to: 

 (a) Enforce the prohibition of torture in all health-care institutions, both 
public and private, by, inter alia, declaring that abuses committed in the context of 
health-care can amount to torture or cruel, inhuman or degrading treatment or 
punishment; regulating health-care practices with a view to preventing mistreatment 
under any pretext; and integrating the provisions of prevention of torture and ill-
treatment into health-care policies; 

 (b) Promote accountability for torture and ill-treatment in health-care 
settings by identifying laws, policies and practices that lead to abuse; and enable 
national preventive mechanisms to systematically monitor, receive complaints and 
initiate prosecutions; 

 (c) Conduct prompt, impartial and thorough investigations into all 
allegations of torture and ill-treatment in health-care settings; where the evidence 
warrants it, prosecute and take action against perpetrators; and provide victims with 
effective remedy and redress, including measures of reparation, satisfaction and 
guarantees of non-repetition as well as restitution, compensation and rehabilitation; 

 (d) Provide appropriate human rights education and information to health-
care personnel on the prohibition of torture and ill-treatment and the existence, 
extent, severity and consequences of various situations amounting to torture and 
cruel, inhuman or degrading treatment or punishment; and promote a culture of 
respect for human integrity and dignity, respect for diversity and the elimination of 
attitudes of pathologizaton and homophobia. Train doctors, judges, prosecutors and 
police on the standards regarding free and informed consent; 

 (e) Safeguard free and informed consent on an equal basis for all 
individuals without any exception, through legal framework and judicial and 
administrative mechanisms, including through policies and practices to protect 
against abuses. Any legal provisions to the contrary, such as provisions allowing 
confinement or compulsory treatment in mental health settings, including through 
guardianship and other substituted decision-making, must be revised. Adopt policies 
and protocols that uphold autonomy, self-determination and human dignity. Ensure 
that information on health is fully available, acceptable, accessible and of good 
quality; and that it is imparted and comprehended by means of supportive and 
protective measures such as a wide range of community-based services and supports 
(A/64/272, para. 93). Instances of treatment without informed consent should be 
investigated; redress to victims of such treatment should be provided; 

  
 125 General comment No. 3, para. 1. 
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Press Release                                                                                          Date: 15.03. 2026 
 

Transgender Persons (Protection of Rights) Amendment Bill, 2026 

The All India Democratic Women’s Association (AIDWA) strongly condemns the regressive 
introduction of the Transgender Persons (Protection of Rights) Amendment Bill, 2026 in the Lok 
Sabha on 13 March 2026. The proposed amendment represents a grave reversal of the limited 
but significant protections recognised under the Transgender Persons (Protection of Rights) Act, 
2019, and threatens to further marginalise transgender and gender-diverse persons by narrowing 
the scope of recognition and subjecting identity to state control. 

One of the most concerning features of the amendment is the removal of the principle of self-
perceived gender identity, which presently forms a core component of the 2019 Act. The current 
2019 Act was imperfect, yet it recognised the right of transgender persons to identify their 
gender without being subjected to mandatory medical procedures or institutional verification. 
This right was hard-won as the bill which introduced the 2019 Act did not contain in it, this right 
of self-identification. It was only after fierce protests that the government agreed to rollback the 
institution of medical boards for determining the gender identity of Transgender persons. The 
Amendment proposed dismantles the current framework of self-identification by reintroducing 
the certificates issued by the District Magistrate only upon the recommendation of a medical 
board. By doing so, the amendment shifts authority away from the individual and places it in the 
hands of the State, undermining the principle that gender identity is a matter of personal 
autonomy and dignity.  

The amendment also significantly narrows the definition of a “transgender person.” The 
Transgender Persons (Protection of Rights) Act, 2019 recognised a broad spectrum of identities, 
including trans men, trans women, gender-queer persons, and individuals with intersex 
variations, irrespective of medical transition. In contrast, the amendment restricts recognition 
largely to specific socio-cultural communities such as hijra, kinner, aravani, jogta, or persons with 
congenital intersex variations. By confining legal recognition to a limited set of categories, the Bill 
excludes many gender-diverse persons whose identities do not fall within these definitions. 
Equally troubling is the reasoning offered in the Statement of Objects and Reasons accompanying 
the Bill, which blatantly, and in violation of the Constitution, asserts that the law should not 
extend protection to all persons with diverse or self-perceived gender identities. Such an 
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approach reflects a restrictive and exclusionary understanding of gender diversity, reducing 
identity to narrowly defined biological or cultural categories rather than recognising the lived 
realities of gender-diverse persons. This is also in violation of what the Supreme Court 
propounded in NALSA v. Union of India (2014), where the Court upheld the right of all 
Transgender persons to self-identify their gender as under:  

“Transgender persons’ right to decide their self-identified gender is also upheld and the Centre 
and State Governments are directed to grant legal recognition of their gender identity such as 
male, female or as third gender.” 

It was further held that the court was not only upholding the rule of law but also advancing justice 
to the class so far deprived of their legitimate natural and constitutional rights. The introduction 
of this Bill is therefore categorically in violation with the pronouncement of the Court.  

This narrowing of the definition has serious implications for access to rights, welfare schemes, 
and legal protections guaranteed under the Act. Individuals whose identities are excluded from 
the revised definition risk being denied recognition altogether, thereby losing access to 
mechanisms intended to address discrimination and social marginalisation. The Bill therefore 
negates the rights of transgender people under Articles 14, 15, and 21 of the Indian Constitution, 
which allow all persons to live a life of dignity without discrimination. 

The introduction of this amendment must also be viewed in the broader context of the shrinking 
democratic space and the steady erosion of rights affecting minorities and marginalised 
communities across the country. Legislative measures that dilute existing protections and restrict 
recognition deepen existing inequalities and reinforce their exclusion. Gender identity is a matter 
of dignity and self-determination. It cannot be reduced to medical certification or bureaucratic 
approval. 

AIDWA condemns the exclusion of non binary individuals and demands that the law ensures 
protection for all transgender identities including those with fluid gender identity. 

The All India Democratic Women’s Association stands firmly in solidarity with transgender 
persons and all gender-diverse communities in their struggle for equality, dignity, and 
recognition. AIDWA calls for the immediate withdrawal of the Transgender Persons (Protection 
of Rights) Amendment Bill, 2026 and urges democratic forces to oppose any attempt to curtail 
the rights and legal recognition of transgender and gender-diverse persons. 

 

P.K	Sreemathi																																												Adv	Kirti	Singh																																						Kaninika	Ghosh	
President																																																							Legal	Advisor																																				General	Secretary			
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AILAJ CONDEMNS THE INTRODUCTION OF THE TRANSGENDER PERSONS 

(PROTECTION OF RIGHTS) AMENDMENT BILL, 2026 AND DEMANDS AN 

IMMEDIATE ROLLBACK! 

 

The All India Lawyers’ Association For Justice (AILAJ), strongly condemns the attempt of the 

Union government to compromise both individual and community rights of the transgender 

persons in the country through the introduction of the Transgender Persons (Protection of 

Rights) Amendment Bill, 2026. This bill has been introduced by the Minister of Social Justice 

and Empowerment on Friday, 13th of March 2026 in the Lok Sabha, and represents an 

attempt to set back by several decades, the rights of transgender persons and completely, 

and dishonestly, disowns the legislative recognition of whatever rights were secured through 

years of struggle.  

To begin with, the proposed amendments erode the right to self-determination of gender 

identity by replacing it with criteria based on medically assessed physiological markers and 

narrowly defined cultural identities. In doing so, they depart from the constitutional 

protections affirmed in NALSA v. Union of India 2014 INSC 275, which recognised the 

fundamental right of individuals to determine their own gender identity. 
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Further, the legislature had enacted the Transgender Persons (Protection of Rights) Act of 

2019 which was a major breakthrough for the recognition of the transgender community and 

the recognition of their rights, which included the right to self-identification; the right to an 

affirming identity documentation; education, social security and health of transgender 

persons; protection against discrimination etc. While the provisions of this Act and the Rules 

framed thereunder were also criticised for an incomplete recognition of the right to self 

identification, the law was a starting point of recognition and rights-conferment on the 

transgender persons. 

The Amendment Bill, in its Statement of Objects and Reasons, blatantly and outrightly 

denies the legislative history and legislative intent of the parent Act, therefore losing the good 

faith test before even coming to the provisions of the Bill. Paragraph 3 of the Statement of 

Objects and Reasons states: 

“3. The intent, object and purpose of the Act is and was to protect a 

specified class of persons socially and culturally known as 

transgender people who face societal discrimination of an extreme 

and oppressive nature. The purpose was and is not to protect each 

and every class of persons with various gender identities, self-

perceived sex/gender identities or gender fluidities.” 
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Apart from being directly contradictory to the sections 2(k) and 4(2),1 the Paragraph also lays 

bare the current mischief of the draft— departing from the rights-based framework of 

recognition of self-perceived gender identity, and moving towards a medically surveilled and 

culturally guarded model of selective recognition.  

The pre-existing protections, to whatever limited extent were enacted, have been severely 

curtailed by design, wherein trans-men and trans-women cease to be recognised within the 

revised definition of “transgender person”, leaving only the socio-cultural pigeonholed 

categories, i.e. kinner, hijra, aravani, and jogta, as options for them to choose from. It is 

needless to say, that such socio-cultural categories come with their respective cultural 

heritage and baggage— a top-down enforced dilution whereof is unfair to both the individual 

compelled to choose the aforementioned identities, as well as the socio-cultural 

communities themselves. Further, the newly inserted Provisio to section 2(k),2 effectively 

reverses and retrospectively nullifies the previously guaranteed right to self-identification, 

and amounts to invalidation of the legal recognition of a population which is estimated to be 

in millions. 

 
1 2. Definitions.— (k) “transgender person” means a person whose gender does not match with 
the gender assigned to that person at birth and includes trans-man or trans-woman (whether or 
not such person has undergone Sex Reassignment Surgery or hormone therapy or laser therapy 
or such other therapy), person with intersex variations, genderqueer and person having such 
socio-cultural identities as kinner, hijra, aravani and jogta. 
4. Recognition of identity of transgender person.— (2) A person recognised as transgender 
under sub-section (1) shall have a right to self-perceived gender identity. 
2 The provisio reads: “(...) Provided that it shall not include, nor shall ever have been so included, 
persons with different sexual orientations and self-perceived sexual identities.” 
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It is also interesting to note that the new section 2(k) recognises transgender status for 

individuals who have been, by the use of “force, allurement, inducement, deceit or undue 

influence, either with or without consent, compelled to assume, adopt, or outwardly present 

a transgender identity, by mutilation, emasculation, castration, amputation, or any surgical, 

chemical, or hormonal procedure or otherwise” (emphasis supplied), but not the individuals 

who choose to identify as transgender. 

Furthermore, the relatively straightforward process under the section 6 of the original Act 

[although the delegated legislation yet made the process more complicated], have been 

replaced by a gatekeeping procedure of reinstating the “authority”3 (medical board) which 

was principally done away with in NALSA (supra; para 66-69, 74-76) by recognising the 

Fundamental Right to self-identify.    

Furthermore, in a time where attacks on citizenship through processes like Special Intesive 

Revision (SIR), National Register of Citizens (NRC), and related drives of 

disenfranchisement, non-recognition, and domicide are becoming state policy, this drive of 

retrospective derecognition of transgender persons would add to the vulnerability which has 

been amply recognised in judgments and academic literature and are difficult to dispute by 

anyone. 

 
3 (aa) “authority” means a medical board, headed by a Chief Medical Officer or a Deputy Chief 
Medical Officer, as may be appointed by the Central Government, State Government or Union 
territory Administration;’; 
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Besides, it must be noted at this crucial juncture where we are seeing a continuous attack 

on the religious minorities, that the hijra jamaats which are primarily Muslim, may face the 

burden of these new regulations more severely than others.  

The amendment to Section 18 introduces new offences, which criminalise 

force/compulsion of persons to “to assume, adopt, or outwardly present a transgender 

identity”. This stigmatizes and pathologises transgender identity as a result of coercion, 

instead of a representation of personal autonomy. Further, it may render communities like 

hijra jamaats, kinnar akhadas etc., as well as community support groups as vulnerable to 

criminalisation, while act of community support and solidarity will be misconstrued as 

inducement. This erodes social support which has, historically been central to the survival 

and welfare of transgender people.  

AILAJ strongly condemns the attempt of the government to attack the individuals belonging 

to the transgender community, as well as the community as a whole, by virtually erasing their 

existence out of the law. The reimposition of colonial ideals, and a reinstatement of the 

talking points of the western right-wing in the Indian socio-legal discourse must be identified 

and condemned in the strongest of terms. We call upon the entire legal community to protest 

the roll-back of basic human rights and Fundamental Rights for millions of people who stand 

to be impacted by this move. 

 

■ ■ ■ 
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

I.A. NO. _______ OF 2026 
IN 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
 

(Under Article 32 of the Constitution of India) 
 

IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.            

    ...PETITIONERS / APPLICANTS 

VERSUS 

UNION OF INDIA & ANR.            

...RESPONDENTS 

APPLICATION FOR SEEKING STAY 

MOST RESPECTFULLY SHOWETH: 

1. The Petitioners/Applicants have filed the accompanying Writ Petition 

under Article 32 of the Constitution of India challenging the constitutional 

validity of the Transgender Persons (Protection of Rights) Amendment 

Act, 2026 (No. 3 of 2026) (hereinafter "the Impugned Amendment Act"), 

which received Presidential Assent on 30th March 2026 and was published 

in the Gazette of India Extraordinary, Part II, Section 1, bearing reference 

CG-DL-E-31032026-271438. This Application seeks a stay of the 

Impugned Amendment Act, or such provisions thereof as this Hon'ble 

Court may deem fit, pending the hearing and final disposal of the Writ 
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Petition, on the grounds that the three-fold test for the grant of a stay which 

is prima facie case, balance of convenience, and irreparable injury, is 

satisfied with the fullest force. 

2. The detailed constitutional grounds are set out in the accompanying Writ 

Petition. For the limited purpose of this Application, the Applicants 

highlight the following as constituting an overwhelming prima facie case: 

a. The new Section 2(k), substituted by the Impugned Amendment 

Act, replaces the self-identification-based definition of "transgender 

person" — which NALSA declared a fundamental right under 

Article 21 — with a biologized definition requiring membership in 

specified socio-cultural groups or possession of a diagnosable 

congenital condition. The Proviso to Section 2(k) expressly 

excludes "persons with self-perceived sexual identities. 

b. Section 3 of the Impugned Amendment Act simply omits Section 

4(2) of the Principal Act — the statutory codification of the right to 

self-perceived gender identity — thereby legislatively abrogating a 

fundamental right affirmed by this Court. Ordinary legislation 

cannot abrogate a fundamental right. 

c. Section 4 of the Impugned Amendment Act re-introduces a medical 

board recommendation as a condition precedent to the issuance of a 

transgender identity certificate under Section 6(1). NALSA, at 

paragraph 76, expressly held that requiring medical certification as 

a condition for legal gender recognition violates the right to privacy 

and dignity. The medical gatekeeping NALSA struck down has been 

expressly resurrected. 
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d. The new Section 7(1A) requires every medical institution that 

performs gender reassignment surgery to report the patient's details 

to the District Magistrate and the government-appointed medical 

board, without the patient's consent, without a data protection 

framework, and without independent oversight. 

e. The new Sections 18(g) and 18(h) penalise compelling a person to 

'dress, present, or conduct themselves outwardly as a transgender 

person', a phrase so vague and undefined that it creates a direct 

chilling effect on the free expression of authentic transgender 

identity. 

f. The Proviso to Section 2(k) operates retroactively, it declares that 

self-perceived identities 'shall not include, nor shall ever have been 

so included' within the definition, thereby purporting to strip legal 

status from thousands of transgender persons who obtained 

certificates between January 2020 and March 2026 under the 

original self-identification-based definition. Retrospective 

legislation that strips vested rights is manifestly arbitrary. 

g. Therefore, in sum, the Impugned Amendment Act is prima facie a 

legislative nullification of a binding constitutional judgment of this 

Court. 

3. The following harms will materialise from the moment the Impugned 

Amendment Act is notified into force, and cannot be remedied by final 

relief at the conclusion of proceedings: 

a. Medical Surveillance is Immediate and Irreversible: The mandatory 

reporting obligation under Section 7(1A) will operate from 
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commencement. Every transgender person who undergoes surgery 

will have their medical details transmitted to government authorities 

without consent. The deterrence this creates, causing persons to 

forgo necessary gender-affirming surgery out of fear of state 

surveillance, produces irreversible health consequences including 

severe psychological distress, depression, and suicidality that no 

judicial order can undo years later. 

b. Existing Certificate Holders Face Immediate Jeopardy: The 

retroactive Proviso to Section 2(k) creates, from commencement, 

immediate and concrete legal uncertainty for every person who 

holds a transgender identity certificate issued under the original self-

identification-based definition. Government departments, 

employers, and institutions may treat these certificates as void. The 

disruption to the daily lives of these persons, their access to 

employment, housing, healthcare, and social security, is irreversible 

while litigation pends. 

c. The Hijra Guru-Chela System Faces Immediate Criminal Jeopardy: 

Applicant No. 1, as Acharya Mahamandaleshwar of the Kinnar 

Akhara, presides over a community structured around the sacred 

guru-chela relationship and the 'reet' initiation ceremony. The new 

Section 2(k)(ii), which frames transgender identity as something 

that can be 'compelled' by a 'procedure or otherwise,' exposes the 

traditional Hijra initiation to potential criminal characterisation as 

'compelling' a person into a transgender identity. The chilling effect 

on the functioning of this ancient institution is immediate, and the 
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destruction of the guru-chela bonds that would result cannot be 

restored by a final order. 

d. Applicant No. 2's Statutory Functions are Disrupted: Applicant No. 

2 is a Member of the National Council for Transgender Persons 

(Western Region) constituted under Section 16 of the Principal Act. 

The Impugned Amendment Act amends Section 16(2)(f), directly 

altering the Council's composition, creating uncertainty about the 

lawful constitution of the only statutory body for transgender 

representation at the national level. 

e. Chilling Effect on Identity Expression: The vagueness of Sections 

18(g) and 18(h) operates to suppress transgender expression from 

the moment of commencement. A right chilled in practice is a right 

extinguished: Shreya Singhal, supra. The years of suppressed 

identity expression cannot be recovered. 

4. That the balance of convenience is overwhelmingly in the Applicants' 

favour. If a stay is refused: hundreds of thousands of transgender persons 

face immediate harm, legal uncertainty, medical surveillance, and chilling 

effects on their identity expression and healthcare access. If a stay is 

granted: the Respondents are required only to administer the Principal Act 

as it stood on 29th March 2026 — a law that has been in operation for over 

six years without administrative difficulty. No financial loss, no 

constitutional vacuum, no national security consideration, and no 

emergency of any kind arises from granting the stay. The Respondents 

suffer no prejudice; the Applicants and the transgender community of India 

suffer profound, daily, and irreversible harm if it is refused. 

5. That the following circumstances render the present Application urgent: 
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a. A community that has lived under colonial criminalisation and post-

colonial stigmatization does not await a gazette notification to feel 

the weight of a law that frames their identity as victimhood. 

Transgender persons, their families, healthcare providers, and the 

Hijra community are already modifying their behaviour in 

anticipation of commencement. 

b. The Impugned Amendment Act directly contravenes NALSA — a 

binding constitutional judgment of this Court. When Parliament 

legislates in direct contradiction of a constitutional judgment, this 

Court's obligation under Article 32 requires it to intervene at the 

earliest opportunity. To permit such legislation to operate, even 

temporarily, would diminish the authority and efficacy of 

constitutional adjudication. 

c. There is no efficacious alternative remedy. This Court has original 

jurisdiction under Article 32 over fundamental rights violations. The 

scale of the harm — affecting the entire transgender community of 

India — and the direct contradiction of a judgment of this Court 

leave no other forum competent to provide adequate relief. 

PRAYER 

In view of the foregoing, the Applicants most respectfully pray that this Hon'ble 

Court may be pleased to: 

A. Issue an ex parte ad interim stay of the operation, commencement, and 

enforcement of the Transgender Persons (Protection of Rights) 

Amendment Act, 2026 (No. 3 of 2026) in its entirety, pending service of 

notice and hearing of this Application; 
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B. Grant such other and further relief as this Hon'ble Court may deem just and 

proper in the facts and circumstances of the case. 

AND FOR THIS ACT OF KINDNESS AND JUSTICE, THE 

APPLICANTS, AS IN DUTY BOUND, SHALL EVER PRAY. 

FILED BY 

 

 

AADHAR NAUTIYAL 

ADVOCATE FOR THE PETITIONERS 

NEW DELHI 

02.03.2026 
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

I.A No.          of 2026  
IN 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

 
IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.       …PETITIONER(S) 

VERSUS 

UNION OF INDIA & ANR.     …RESPONDENT(S) 

AFFIDAVIT 

I, Zainab Javid Patel, C/o Sebastion Noronha, Transgender Woman, R/o 1/40, 

Iqbal Manzil (Wahid House), Dr. Ambedkar Road, Parel, Mumbai, Maharashtra, 

Petitioner No. 2 in the accompanying Writ Petition, do hereby solemnly affirm 

and state as under :- 

1. That I am the Petitioner No. 2 in the accompanying Writ Petition and the 

Applicant in the accompanying Interlocutory Application seeking interim 

relief, and being well acquainted with the facts and circumstances of the 

case, I am competent to swear this Affidavit. 

2. That I have read and understood the contents of the accompanying 

Interlocutory Application seeking interim relief and the same has been 

drafted under my instructions. 

3. That the contents of the accompanying Interlocutory Application are true 

and correct to my knowledge and belief, and the submissions made therein 

are based on legal advice received and believed to be true. 

Registry No: ENOTARY/ 02.04.2026/ 9kule9
Date: Thu, 02 Apr, 2026, 11:18:31 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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4. That the interim relief prayed for is necessary in the interest of justice and 

in order to protect the rights of the Petitioners during the pendency of the 

present Writ Petition. 

5. That no part of the contents of the accompanying application is false and 

nothing material has been concealed therefrom. 

DEPONENT 

VERIFICATION 
I, the Deponent above named, do hereby verify the contents of the 

abovementioned petition as being true and correct to the best of knowledge 

and belief, and state that nothing material has been concealed therefrom. 

 

Verified at New Delhi on this             Day of April, 2026 

 

DEPONENT 

 

Registry No: ENOTARY/ 02.04.2026/ 9kule9
Date: Thu, 02 Apr, 2026, 11:18:31 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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The Notaries Rules, 1956
FORM XV - NOTARIAL REGISTER

[(See rule 11(2)]

Register Serial No. ENOTARY/ 02.04.2026/ 9kule9

Enotary Document No. ENOTARY/ 02.04.2026/ 9kule9

Date 2026-04-02

Name of Notarial Act AFFIDAVIT OR ADMINISTERING OATH

Name of Executant / Person Concerned zainab javid patel

Address of Executant / Person Concerned 1/40,iqbal manzil, dr.ambdekar road,parel,mumbai

Contents of Document affidavit ia for writ in supreme court 

Notarial Fee-Stamp Affixed NIL

Prescribed Fee INR 35/-

Fee Charged INR 35/-

SI. No. of Receipt Book ENOTARY/ 02.04.2026/ 9kule9

Signature of Person Concerned: ________________

Signature of Notary: ________________

Registry No: ENOTARY/ 02.04.2026/ 9kule9
Date: Thu, 02 Apr, 2026, 11:18:31 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

I.A No.          of 2026  
IN 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

 
IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.       …PETITIONER(S) 

VERSUS 

UNION OF INDIA & ANR.     …RESPONDENT(S) 

AFFIDAVIT 

I, Laxmi Narayan Tripathi, D/o Late Shri Chandradev Tripathi, Transgender 

Woman, Hijra Guru, Acharya Mahamandaleshwar, Kinnar Akhara, Founder, 

Astitva Trust, R/o 303, Poonam Apartment, Pokharan Road No. 1, Sahak Nagar, 

Shastri Nagar, Thane, Maharashtra – 400606, the Petitioner No. 1 in the 

accompanying Writ Petition, do hereby solemnly affirm and state as under:- 

1. That I am the Petitioner No. 1 in the accompanying Writ Petition and the 

Applicant in the accompanying Interlocutory Application seeking interim 

relief, and being well acquainted with the facts and circumstances of the 

case, I am competent to swear this Affidavit. 

2. That I have read and understood the contents of the accompanying 

Interlocutory Application seeking interim relief and the same has been 

drafted under my instructions. 

Registry No: ENOTARY/ 02.04.2026/ 7aguvf
Date: Thu, 02 Apr, 2026, 11:48:00 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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3. That the contents of the accompanying Interlocutory Application are true 

and correct to my knowledge and belief, and the submissions made therein 

are based on legal advice received and believed to be true. 

4. That the interim relief prayed for is necessary in the interest of justice and 

in order to protect the rights of the Petitioners during the pendency of the 

present Writ Petition. 

5. That no part of the contents of the accompanying application is false and 

nothing material has been concealed therefrom. 

DEPONENT 

VERIFICATION 
I, the Deponent above named, do hereby verify the contents of the 

abovementioned petition as being true and correct to the best of knowledge 

and belief, and state that nothing material has been concealed therefrom. 

 

Verified at New Delhi on this             Day of April, 2026 

 

DEPONENT 
 

Registry No: ENOTARY/ 02.04.2026/ 7aguvf
Date: Thu, 02 Apr, 2026, 11:48:00 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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The Notaries Rules, 1956
FORM XV - NOTARIAL REGISTER

[(See rule 11(2)]

Register Serial No. ENOTARY/ 02.04.2026/ 7aguvf

Enotary Document No. ENOTARY/ 02.04.2026/ 7aguvf

Date 2026-04-02

Name of Notarial Act AFFIDAVIT OR ADMINISTERING OATH

Name of Executant / Person Concerned laxmi narayan tripathi

Address of Executant / Person Concerned 303,poonam apartment, Pokhran roan no. 1, shark nagar, Shastri
nagar, thane, Maharashtra - 400606

Contents of Document affidavit for I.A in supreme court

Notarial Fee-Stamp Affixed NIL

Prescribed Fee INR 35/-

Fee Charged INR 35/-

SI. No. of Receipt Book ENOTARY/ 02.04.2026/ 7aguvf

Signature of Person Concerned: ________________

Signature of Notary: ________________

Registry No: ENOTARY/ 02.04.2026/ 7aguvf
Date: Thu, 02 Apr, 2026, 11:48:00 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

I.A. NO. _______ OF 2026 
IN 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
 

(Under Article 32 of the Constitution of India) 
 

IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.            

    ...PETITIONERS / APPLICANTS 

VERSUS 

UNION OF INDIA & ANR.            

...RESPONDENTS 

APPLICATION FOR EXEMPTION FROM FILING CERTIFIED COPY 

OF ANNEXURES P-       TO P- 
MOST RESPECTFULLY SHOWETH: 

 

1. That the Petitioners have filed the accompanying Writ Petition under 

Article 32 of the Constitution of India challenging the action/inaction 

impugned therein. 

2. That the Petitioners are filing along with the present Writ Petition copies 

of Annexures P-_     to P-_    , which are true copies of their respective 

originals. 

3. That the certified copies of Annexures P-_ to P-_ are not being filed at 

present due to paucity of time and for the reasons stated in the 

accompanying affidavit, and the Petitioners seek exemption from filing 

the same at this stage. 
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4. That no prejudice would be caused to the Respondents if the present 

exemption is granted, as the Petitioners have filed true copies of the said 

annexures for the present purposes. 

5. That the Petitioners undertake to file the certified copies of Annexures 

P-_     to P-_     , as and when available, or as and when directed by this 

Hon’ble Court. 

6. That the present application is bona fide and in the interest of justice. 

 

PRAYER 

In the premises aforesaid, it is most respectfully prayed that this Hon’ble Court 

may be pleased to: 

a. Exempt the Petitioners from filing certified copies of Annexures P-_ to P-_ at 

the present stage; and 

b. Pass such other and further order(s) as this Hon’ble Court may deem fit and 

proper in the facts and circumstances of the present case. 

AND FOR THIS ACT OF KINDNESS THE PETITIONERS AS IN DUTY 

BOUND SHALL EVER PRAY. 
 

FILED BY 

 

 

 

AADHAR NAUTIYAL 

ADVOCATE FOR THE PETITIONERS 

NEW DELHI 

02.04.2026 
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

I.A No.          of 2026  
IN 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

 
IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.       …PETITIONER(S) 

VERSUS 

UNION OF INDIA & ANR.     …RESPONDENT(S) 

AFFIDAVIT 

I, Zainab Javid Patel, C/o Sebastion Noronha, Transgender Woman, R/o 1/40, 

Iqbal Manzil (Wahid House), Dr. Ambedkar Road, Parel, Mumbai, Maharashtra, 

Petitioner No. 2 in the accompanying Writ Petition, do hereby solemnly affirm 

and state as under :- 

1. That I am the Petitioner No. 2 in the accompanying Writ Petition and the 

Applicant in the accompanying Interlocutory Application seeking 

exemption from filing certified copy of Annexures P-_    to P-_    , and 

being well acquainted with the facts and circumstances of the case, I am 

competent to swear this Affidavit. 

2. That I have read and understood the contents of the accompanying 

Interlocutory Application seeking exemption from filing certified copy of 

Annexures P-_    to P-_      and the same has been drafted under my 

instructions. 

Registry No: ENOTARY/ 02.04.2026/ secfai
Date: Thu, 02 Apr, 2026, 11:08:59 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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3. That the contents of the accompanying application are true and correct to 

my knowledge and belief. 

4. That the certified / authenticated copies of Annexures P-_     to P-_     could 

not be filed at present due to paucity of time and/or for the reasons stated 

in the application; however, the copies filed along with the Writ Petition 

are true copies of their respective originals. 

5. That the Applicant undertakes to file the certified / authenticated copies of 

the said annexures, if so directed by this Hon’ble Court. 

6. That no part of the contents of the accompanying application is false and 

nothing material has been concealed therefrom 

DEPONENT 

VERIFICATION 
I, the Deponent above named, do hereby verify the contents of the 

abovementioned petition as being true and correct to the best of knowledge 

and belief, and state that nothing material has been concealed therefrom. 

 

Verified at New Delhi on this             Day of April, 2026 

 

DEPONENT 

 

Registry No: ENOTARY/ 02.04.2026/ secfai
Date: Thu, 02 Apr, 2026, 11:08:59 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.

837



The Notaries Rules, 1956
FORM XV - NOTARIAL REGISTER

[(See rule 11(2)]

Register Serial No. ENOTARY/ 02.04.2026/ secfai

Enotary Document No. ENOTARY/ 02.04.2026/ secfai

Date 2026-04-02

Name of Notarial Act AFFIDAVIT OR ADMINISTERING OATH

Name of Executant / Person Concerned zainab javid patel

Address of Executant / Person Concerned 1/40,iqbal manzil,dr.ambedkar road,parel Mumbai, Maharashtra

Contents of Document affidavit for i.a

Notarial Fee-Stamp Affixed NIL

Prescribed Fee INR 35/-

Fee Charged INR 35/-

SI. No. of Receipt Book ENOTARY/ 02.04.2026/ secfai

Signature of Person Concerned: ________________

Signature of Notary: ________________

Registry No: ENOTARY/ 02.04.2026/ secfai
Date: Thu, 02 Apr, 2026, 11:08:59 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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IN THE SUPREME COURT OF INDIA 
CIVIL ORIGINAL JURISDICTION 

I.A No.          of 2026  
IN 

WRIT PETITION (CIVIL) NO. _________ OF 2026 
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA) 

 
IN THE MATTER OF: 

LAXMI NARAYAN TRIPATHI & ANR.       …PETITIONER(S) 

VERSUS 

UNION OF INDIA & ANR.     …RESPONDENT(S) 

AFFIDAVIT 

I, Laxmi Narayan Tripathi, D/o Late Shri Chandradev Tripathi, Transgender 

Woman, Hijra Guru, Acharya Mahamandaleshwar, Kinnar Akhara, Founder, 

Astitva Trust, R/o 303, Poonam Apartment, Pokharan Road No. 1, Sahak Nagar, 

Shastri Nagar, Thane, Maharashtra – 400606, the Petitioner No. 1 in the 

accompanying Writ Petition, do hereby solemnly affirm and state as under:- 

1. That I am the Petitioner No. 1 in the accompanying Writ Petition and the 

Applicant in the accompanying Interlocutory Application seeking 

exemption from filing certified copy of Annexures P-_ to P-_, and being 

well acquainted with the facts and circumstances of the case, I am 

competent to swear this Affidavit. 

2. That I have read and understood the contents of the accompanying 

Interlocutory Application seeking exemption from filing certified copy of 

Annexures P-_    to P-_      and the same has been drafted under my 

instructions. 
Registry No: ENOTARY/ 02.04.2026/ sfjutg

Date: Thu, 02 Apr, 2026, 11:58:34 am IST
I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
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3. That the contents of the accompanying application are true and correct to 

my knowledge and belief. 

4. That the certified / authenticated copies of Annexures P-_ to P-_ could not 

be filed at present due to paucity of time and/or for the reasons stated in the 

application; however, the copies filed along with the Writ Petition are true 

copies of their respective originals. 

5. That the Applicant undertakes to file the certified / authenticated copies of 

the said annexures, if so directed by this Hon’ble Court. 

6. That no part of the contents of the accompanying application is false and 

nothing material has been concealed therefrom 

DEPONENT 

VERIFICATION 
I, the Deponent above named, do hereby verify the contents of the 

abovementioned petition as being true and correct to the best of knowledge 

and belief, and state that nothing material has been concealed therefrom. 

 

Verified at New Delhi on this             Day of April, 2026 

 

DEPONENT 

 

Registry No: ENOTARY/ 02.04.2026/ sfjutg
Date: Thu, 02 Apr, 2026, 11:58:34 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.

843



The Notaries Rules, 1956
FORM XV - NOTARIAL REGISTER

[(See rule 11(2)]

Register Serial No. ENOTARY/ 02.04.2026/ sfjutg

Enotary Document No. ENOTARY/ 02.04.2026/ sfjutg

Date 2026-04-02

Name of Notarial Act AFFIDAVIT OR ADMINISTERING OATH

Name of Executant / Person Concerned laxmi narayan tripathi

Address of Executant / Person Concerned 303,poonam apartment, Pokhara roan no. 1, shark nagar, Shastri
nagar, thane, Maharashtra, 400606

Contents of Document affidavit for I.A in supreme court 

Notarial Fee-Stamp Affixed NIL

Prescribed Fee INR 35/-

Fee Charged INR 35/-

SI. No. of Receipt Book ENOTARY/ 02.04.2026/ sfjutg

Signature of Person Concerned: ________________

Signature of Notary: ________________

Registry No: ENOTARY/ 02.04.2026/ sfjutg
Date: Thu, 02 Apr, 2026, 11:58:34 am IST

I Identify the deponent(s) who have electronically signed this document using Aadhaar esign.
Digitally Notaried in Delhi.
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IN THE SUPREME COURT OF INDIA 
(ORIGINAL JURISDICTION) 

 [UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA] 
Under ___________________ 

WRIT PETITION (C)  NO.      OF 2026 
 
IN THE MATTER OF 
 
Laxmi Narayan Tripathi & Anr.     

…PETITIONER 
 

Versus 
 
   
Union of India & Anr.      …RESPONDENTS 
 

VAKALATNAMA 
I, Laxmi Narayan Tripathi, the Petitioner No. 1 above-named, do hereby 
appoint and retain AADHAR NAUTIYAL, Advocate-On-Record of the 
Hon'ble Supreme Court of India to act and appear for me in the above 
Petition, and/or on my behalf to conduct and prosecute (or defend) the same 
and all proceedings that may be taken in respect of any application 
connected with the same, or any decree passed therein, including 
proceedings in taxation and application for Review, to file and obtain and 
return documents, to deposit or receive money on my behalf in the said 
Petition, Reference and in application of Review, and to represent me and 
take all necessary steps on my behalf in the above matter. I agree to ratify 
all acts done by the aforesaid Advocate in pursuance of this authority. 
 
Dated this the 2nd Day of  April , 2026. 
 
Accepted, identified, certified.   
 
 
(AADHAR NAUTIYAL)               
Advocate for the Petitioner        Petitioner 
 

 
MEMO OF APPEARANCE 

 
To, 
The Registrar  
Hon'ble Supreme Court of India  
New Delhi 
 
Respected Sir, 
 

Nipun Katyal
Typewriter
848



Kindly enter my appearance on behalf of the Petitioner in the above-
mentioned matter. 
Dated this the 2nd Day of  April , 2026. 
 

 
 

Yours faithfully 
AADHAR NAUTIYAL 

Code No. 3996 
Chamber No. 734, D- Block,  

Lawyers Chamber Block, Administrative Buildings Complex,  
Supreme Court, New Delhi-110001 

+91-9205109664 
aadharnautiyal44@gmail.com 
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	Dr. Medha Bhave
	Date: March 30, 2026

	Respected Madam President,
	As President of the Indian Association of Aesthetic Plastic Surgeons (IAAPS),  representing over 1300 qualified specialists in aesthetic and reconstructive surgery,  I write on behalf of our members to respectfully urge Your Excellency to withhold  assent to the Transgender Persons (Protection of Rights) Amendment Bill, 2026,  recently passed by both Houses of Parliament.
	As plastic surgeons trained in gender-affirming care, we play a central role within a multidisciplinary framework involving specialists in endocrinology, psychiatry, and counselling. Our structured clinical protocols are aligned with internationally  accepted standards and are designed to ensure safe, ethical, and evidence-based  care for transgender individuals.
	The proposed Bill redefines “transgender” in a manner that appears to diverge from contemporary scientific understanding, including the WHO ICD-11 guidelines and  the World Professional Association for Transgender Health (WPATH) Standards of  Care (SOC8). This raises concerns regarding its potential impact on patient rights,  clinical protocols, and continuity of care.
	Further, the provisions involving mandatory Medical Board oversight and reporting requirements may inadvertently affect doctor–patient confidentiality, delay timely  access to care, and increase medico-legal and administrative burden for treating  surgeons. Such measures may also deter qualified providers from offering care  and risk shifting vulnerable individuals toward unsafe and unregulated treatment  environments.
	The proposed amendments also raise concerns regarding alignment with the  fundamental rights enshrined under Articles 14, 19, and 21 of the Constitution of India.
	Such changes may have unintended adverse consequences, including disruption of established treatment protocols, increased training and system-level burden, and  potential barriers to research and standardization in transgender healthcare.
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	Address:    101,    Ansal    Tower,    Nehru    Place    South    Delhi    -  110019  GST No:  07AAAAI0401J1Z8                                                                         PAN No: AAAAI0401J                                                                                     
	Dr. Medha Bhave
	IAAPS strongly advocates for a scientific, ethical, and patient-centric approach to  transgender healthcare, aligned with globally accepted standards, with the  objective of ensuring dignity, safety, and bodily autonomy for all gender-diverse  persons.
	In view of the above, we respectfully request Your Excellency:  1. To withhold assent under Article 111 of the Constitution of India and refer the  Bill back to Parliament for reconsideration, in the interest of safeguarding patient  welfare and medical ethics.
	2. To ensure inclusion of qualified plastic surgeons and relevant clinical experts as  key stakeholders in any consultative process, to enable development of a balanced, implementable, and evidence-based framework.
	We remain committed to supporting policy initiatives that uphold both the highest  standards of medical care and the rights and well-being of transgender individuals.
	Yours sincerely,
	Dr Medha Bhave
	President Indian Association of Aesthetic Plastic Surgeons (IAAPS)
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